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June 19, 2017 
 
Donna Downing, Project Lead 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue NW (MC: 4502T) 
Washington, DC 20460 

(202) 566-2428 
CWAwotus@epa.gov 
 
Andrew Hanson 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue NW (MC: 4502T) 
Washington, DC 20460 

(202) 564-3664 
Hanson.Andrew@epa.gov 

 
RE:  Substantive Input from the Nevada Association of Counties Pursuant to Executive Order     
            13778 on Revising the Waters of the United States Rule under the Clean Water Act 

 
Dear Ms. Downing and Mr. Hanson, 
 
The Nevada Association of Counties ("NACO") greatly appreciates the opportunity to provide substantive input on 
the new "waters of the United States" ("WOTUS") definition under the Clean Water Act ("CWA") Section 404 
permit program. NACO works with counties to adopt and maintain local, regional, state and national cooperation 
which will result in a positive influence on public policy and optimize the management of county resources.  
 
Counties provide and maintain services pertinent to the CWA. These services include roads, storm water and sewer 
systems, flood control facilities, land use planning, building and safety codes and permitting, emergency 
management, engineering and capital projects, parks and open space, and other infrastructure and utilities. It is from 
this perspective that NACO, on behalf of Nevada's 17 counties, is providing substantive input.  
 
I. "Waters of the State" Presumption 

Our waters must be protected, and it is the States that have the jurisdictional responsibility to protect the entirety of 
those resources within their boundaries. The State of Nevada has existing statutes that provide for protection of all 
waters in Nevada, called "waters of the State." This program is administered through Nevada's Department of 
Environmental Protection ("NDEP").  
 
The Agencies should adopt a rebuttable presumption that all waters are "waters of the State" unless and until the EPA and 
Corps can prove the implicated waters are WOTUS. For those waters that are not WOTUS, should the EPA and Corps wish 
to assist with State water programs, the Agencies should consider grant or other funding mechanisms that are not tied to a 
WOTUS classification.   
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NACO asks that the Agencies work closely with the State of Nevada to identify duplicative processes, expand grant program 
eligibility to include State programs, and work with the State to assume programs where requested.  
 
II. The Scalia Approach 
 

NACO supports a pure Justice Scalia approach. Executive Order 13778 directs the agencies to consider interpreting 
the term ‘‘navigable waters,’’ as defined in 33 U.S.C. 1362(7), in a manner consistent with the opinion of Justice 
Antonin Scalia in Rapanos v. United States, 547 U.S. 715 (2006) (Rapanos). A Scalia approach would address the 
uncertainty that often causes inaction of regulators and the regulated public.  
 
Jurisdictional arguments result in States' unwillingness to assume responsibilities due to apprehension of, and past experiences 
with wasteful "means to an end" battles. A simpler, bright line rule as provided by Justice Scalia will help States and local 
governments re-align their respective incentives and ultimately provide the protection the public seeks. 
 

A. Please see the attached "Proposed Definition, 'Waters of the United States'"  
 

This attachment represents NACO's substantive input and is a result of an intra and inter-state effort to provide a definition 
that is "consistent with" Scalia, and that fleshes out the concepts of "relatively permanent" and "continuous surface 
connection." This final rule provides a tiered approach and takes into consideration the various challenges discussed with 
Nevada's conservation districts, flood control districts, planning departments, consultants, environmental attorneys, national 
associations and counties across various states including in Idaho, California, Nevada, Utah, Arizona, and Wyoming. 
 
Major topics incorporated include:  

 Tributaries  

 Ephemeral Streams and Washes in the Desert Southwest 

 Man-made conveyances and facilities, in particular Municipal Separate Storm Sewer System (MS4) 
infrastructure such as ditches, channels, pipes, and gutters 

 Groundwater 

 Intrastate bodies of water, whether navigable or not  
 
The first tier addresses "navigable in fact," as the most basic qualifying waters. The second tier addresses waters that are tied, 
by an "indistinguishable surface connection," to waters that are "navigable in fact." This second tier ties in the concepts of 
"relatively permanent" and "continuous surface connection" so that in Nevada the definition is not so expansive that it 
extends to the entire Nevada landscape, including ephemeral streams and washes, flood zones, groundwater, and manmade 
conveyances and facilities. Rather, those tributaries that are included should flow for at least three contiguous months per 
regular water year. The term “regular water year” is determined by USGS, so that science leads the discussion. The third and 
final tier addresses wetlands and adopts the analysis posed by the 1987 Wetlands Delineation manual.1 This approach requires 
that all three basic wetlands criteria, vegetation, soil, and hydrology, must be present for an area to be designated a wetland. 
Finally, the proposed rule clarifies what are never WOTUS, pointing to those instances that are often unclear. 
 
It is important that the Agencies re-evaluate regional approaches to ensure consistency and conformance with the rule and 
national guidance. This issue should be discussed by region and state during the rule making process. 
 

B. Implications of a Scalia Approach 
 

                                                           

1 Corps of Engineers Wetlands Delineation Manual: Technical Report Y-87-1. U.S. Army Engineer 
Waterways Experiment Station, Vicksburg, MS. 1987, retrieved at  http://el.erdc.usace.army.mil/wetlands/pdfs/wlman87.pdf. 



  
  

It is important to avoid duplicative services and instead work together in a streamlined and efficient manner by drawing clear, 
long-lasting jurisdictional lines. Therefore, it is extremely beneficial to know where one jurisdiction ends and the other begins. 
This is why we advocate for Justice Scalia's plurality in Rapanos.  
 
The Supreme Court of the United States settles the extent of the federal government's jurisdiction and authority to regulate the 
environment. Because the Constitution does not speak directly to the environment, the federal government may enact laws 
regulating the environment only to the extent that it relates to Interstate Commerce, under the Commerce Clause. It is the 
states that hold the expansive authority to manage the environment, as the states and local governments are not limited as the 
federal agencies are by the U.S. Constitution.  Justice Scalia, in Rapanos, spoke directly to the EPA and Corps authority under 
the CWA. Justice Scalia very helpfully tackles key questions, balances what are clearly not waters of the U.S., and provides 
several examples to help draw the line.   

 
Justice Kennedy also spoke to this question, but the "significant nexus" analysis has proven too difficult to measure. This has 
caused unnecessary conflicts over jurisdictional authority. It is clear from Rapanos, and Justice Kennedy agrees, based on his 
concurrence, that a "mere hydrological connection" is not enough. Yet Justice Kennedy's approach allows the Agencies to 
claim jurisdiction if they can prove there is a "significant nexus" between the land in question and navigable waters. This 
connection can be direct or cumulative, and the Agencies in the past have construed this to mean that even a single molecule 
of water is WOTUS if it could affect the "physical, chemical, or biological" integrity of navigable waters. Thus, the distinction 
between the terms "hydrological connection" and "significant nexus" in practice have not made a difference. Justice Scalia 
foresaw this expansive interpretation and criticizes the approach as an "all lands are water" approach, which would render the 
jurisdictional limitations set forth by Congress and the Constitution meaningless.2 NACO agrees.  
 
III. The Scope of State and Local Programs and the Economic Impacts Analysis 
 
Currently, there is no way to measure the change in regulatory scope, as jurisdictional determinations have been inconsistent, 
and in favor of regulation. The EPA and Corps have issued statements that they will not develop a GIS map for WOTUS. Yet 
there is great need for such a map. It is imperative that this occur for an accurate picture of the scope of federal jurisdiction.  
Only then can a meaningful analysis of the change of scope occur.  NACO urges the EPA and Corps to devise a schedule, and 
to work closely with the State on these important questions before adopting a final rule.  
 

A. Do you anticipate any changes to the scope of your state or local programs regarding CWA 
Jurisdiction?  

 
NDEP currently manages the waters of the State, so the scope of jurisdiction will not change. Thus, "rolling back" the 
WOTUS rule does not mean there will be a gap in protection over Nevada's water resources.3 State and local governments are 
responsible for the health and safety of their citizens, which includes water quality, environmental, and flood management.  
 
If the State of Nevada is willing to voluntarily assume federal programs, then the federal Agencies should consider shifting to a 
more supportive role. Even where the federal agencies have clear jurisdiction, strategically the State has the plenary power to 

                                                           

2 "…a clear statement rule can carry one only so far as the statutory text permits. Our resolution, unlike Justice Kennedy's, keeps both the 

overinclusion and the underinclusion to the minimum consistent with the statutory text. Justice Kennedy's reading-- despite disregarding 

the text--fares no better than ours as a precise "fit" for the "avoidance concerns" that he also acknowledges. He admits, post, at 782, 165 L. 

Ed. 2d, at 205, that "the significant-nexus requirement may not align perfectly with the traditional extent of federal authority" over 

navigable waters--an admission that "tests the limits of understatement," Gonzales v. Oregon, 546 U.S. 243, 286, 126 S. Ct. 904, 932, 163 L. 

Ed. 2d 748 (2006) (Scalia, J., dissenting)--and it aligns even worse with the preservation of traditional state land-use regulation. Rapanos, 547 

U.S. at 738. 

 
3 "It is not clear that the state and local conservation efforts that the CWA explicitly calls for, see 33 U.S.C. § 1251(b), are in any way 
inadequate for the goal of preservation." Rapanos, 547 U.S. at 745. 



  
  

comprehensively manage all of the water and wetlands within the State. The CWA acknowledges this fact. This could be used 
to the public's advantage through a meaningful partnership and expanded grant programs. 
 
We understand that there may be states that do not regulate runoff as the State of Nevada does, and that a State or local 
jurisdiction might even want to request a waterway, which would not otherwise qualify for WOTUS under the new definition, 
be designated as a WOTUS. This may occur for features such as intrastate lakes, or within a National Park, for example, that 
the State or local jurisdiction may not wish to have the responsibility for. Justice Scalia takes a position on this question as well, 
stating:  
 

"it makes no difference to the statute's stated purpose of preserving States' "responsibilities and rights,' § 
1251(b), that some States wish to unburden themselves of them. Legislative and executive officers of the 
States may be content to leave 'responsibilit[y]' with the Corps because it is attractive to shift to another entity 
controversial decisions disputed between politically powerful, rival interests. That, however, is not what the 
statute provides." Rapanos, 547 U.S. at 737. 

 
As federally regulated waterways are reduced through refinement of this definition, particularly in the arid Southwest, state and 
local jurisdictions will bear new responsibilities for monitoring and regulating waterways. However, these responsibilities are 
preexisting.  
 
The emphasis here is on State leadership and responsibilities. Thus, appropriate funding mechanisms, perhaps through grants 
issued to States based on need, could be considered to ensure States and/or local municipalities have the appropriate resources 
to re-assume these programs.  
 

B. Economic Impact Analysis 
 
A reduced jurisdictional scope will result in reduced costs to the federal Agencies, the States, local governments, and the 
regulated public with respect to this specific federal program.  This would free up significant funding to implement State-based 
programs and develop priority projects that could not previously be developed with one consistent regulatory agency.  
 
Costs to the State should only be calculated for those costs directly associated with federal permitting processing, such as the 
current cost of staff working with the EPA and Corps or of additional permitting processes for State and local government-
owned facilities. This cost will be reduced if the scope of federal jurisdiction is reduced.   
 
The cost of a State's expanded program should not be included in the economic impacts analysis. Again, the State is 
responsible for water quality standards regardless of federal jurisdiction.  These costs should not be calculated as part of the 
rulemaking process because the State is responsible for water quality, whether or not the federal government also implements 
a water quality program. Again, "it makes no difference …that some States wish to unburden themselves of" their 
responsibility to provide water quality, because it is 'attractive to shift to another entity controversial decisions disputed 
between politically powerful, rival interests,' if the statute does not provide the authority in the first place. Rapanos, 547 U.S. at 
737. The Agencies should not look at the cost to the State of re-instating a past shift to the EPA, because really the Agencies 
never had the authority. The State was placing the cost of its own program on the EPA in the first instance. The EPA would 
no longer assume that cost, so it should instead be calculated as savings and perhaps be re-allocated to needs-based grant 
programs.  
 
Once an accurate picture of current jurisdictional waters is provided, the following should be measured:  

 The reduced cost to the State from duplicative permitting and staff resources 

 The reduced cost and time for the regulated public to work exclusively with the State 

 The reduced cost to the federal Agencies  

 The reduced cost of litigation due to fewer decisions/jurisdictional determinations 
 
The following should not be measured:  



  
  

 A State's decision to expand the scope of its programs to meet its own water quality responsibilities 

 Changes in programs, such as grant programs, that can be adjusted along with the Rule  
 
Conclusion 
 
NACO again appreciates the opportunity to provide substantive input at this early juncture, and looks forward to working 
with the Agencies as they propose and finalize a new WOTUS definition. NACO supports Justice Scalia's approach in Rapanos 
for the reasons stated above. There is so much existing confusion over jurisdictional waters that many localities choose not to 
update key infrastructure or take a leadership role in CWA programs. Justice Scalia's approach will provide certainty, will 
remove an expensive duplicative process, and will encourage the State to step up locally and potentially assume the 404 and 
other federal programs under the CWA. 
 
Opportunities exist through more local control of water resource management, including a relatively nimble decision-making 
process for evaluation, conservation, and development projects. Again, NACO urges the EPA and Corps to devise a schedule, 
and to work closely with the State and counties on these important questions before adopting a final rule. 
 
Thank you for considering these important issues. If you have any questions, please do not hesitate to contact me at 
jeff@nvnaco.org, or by phone at (775) 883-7863. 
 
Respectfully, 
 

 
 
Jeffrey Fontaine 
Executive Director 
 
JF/ts 
 

Cc: File 
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