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May 25, 2016

Neil Kornze

Director, Bureau of Land Management

U.S. Department of the Interior

Attention: 1004 AE39

1849 C Street, N.W., Room 2134LM
Washington, D.C. 20240

Electronic mail: oira_submission@omb.eop.gov

Re: Comments on Bureau of Land Management Planning 2.0 (81 FR 9674)
Dear Director Kornze:

As the state association for all 17 of Nevada’s counties, the Nevada Association of Counties
(“NACQO?”) greatly appreciates the opportunity to greatly improve the BLM's proposed language and
submuts this comment letter on BLM Planming 2.0, which proposes to amend 43 C.F.R. 1601, 1610.
According to the BLM, Planning 2.0 "responds to a 2011 BLM strategic review that identified
challenges and opportunities for the BLM and to recent Executis e and Secretarial direction that
encourages science based decision-making; landscape-scale management approaches; adapuve
management techruques to manage for uncertainty; and active coordination and collaboration with
partners and stakeholders. In this proposed rule, the BLM proposes targeted changes to the existing
planmng regulations 1n 43 CFR subparts 1601 and 1610 and explauns the rationale.”” Planning 2.0
seeks to achiev e three goals: " 1 Improve the BLM’s ability to respond to social and environmental
change 1n a amely manner; 2 provide meamngful opportunities for other Federal agencies, State
and local governments, Indian tribes, and the public to be invol ed in the development of BLM
resource management plans; and 3) improve the BLM’s ability to address landscape scale resource
1ssues and to apply landscape scale management approaches. The Planning 2.0 initiauve includes this
proposed rule and a forthcomung revision of the BLM Land Use Planning Handbeok (H 1601 1).”

Integrated land management efforts which mnclude close cooperative relationships with partners and
local communines are key to successful land management planning. NACO works with county
governments to adopt and maintain local, regional, state and nauonal cooperation which will result
in a positive influence on pubhc policy and optimize land management planning,

I All materals aned heremn, the majority of which are readil - available online, are incorporated 1 full by reference
281 FR 9674
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Counties provide fundamental services such as local land management planning, zoning,
infrastructure, maintenance, water, wildlife protection, and the first critical responses to natural
disasters on both private and public lands within their jurisdiction. Thus, it is imperative that the
Bureau of Land Management ("BLM") maintain regulatory language that supports the above stated
goals. This can be achieved within the proposed framework provided in Planning 2.0 by re-
integrating language omitted from existing regulations along with suggested changes that would
improve relations.

Overview

Planning regulations help Agencies implement the directves of their authorizing statutes. Once
established, and unless challenged in court, these regulations represent the Agency's interpretation of
its authority and responstbilities. Regulations also help to manage internal and external expectations,
and for that reason an agency must, by law, adhere to procedures established by its own regulatdons.
Thus, the proposed regulations, or Planning 2.0, articulate the BLM's interpretation of the Federal
Land Policy and Management Act of 1976, 43 U.S.C. § 1701 et seq. ("FLPMA") and its
responsibilities over land management planning. Planning 2.0 is the best chance NACO and
counties will have to ensure that the BLM's regulations do in fact reflect the spirit and intent of
FLPMA with respect to local government planning and coordination, and meaningful public
involvement.

The BLM's goals and narrative is positive and in alignment with its statutory authority. Goals are
important but the commitment can only be solidified within the regulatory text. While the
discussions within Planning 2.0, narrative from press announcements and hearings, and webinars
continually stress the importance of local relationships, the text of the proposed language as
compared to the existing regulatory language diminishes instead of enhances the language that in
practice will support the inter-governmental and public roles. It is absolutely essendal that the role
of local governments and the public be enhanced and not just be a box to check during the planning
process. Because the language in the proposed regulations change the way the BLM will interact
with State, local, and tribal governments for land management planning, it is important that we work
together to ensure the language achieves in practice this positive narrative.

NACO has attended and hosted several webinars and discussions with BLM staff in an effort to
further understand and provide recommended changes to the proposed regulations. After careful
evaluation and because of concern about the significance of the potental impacts of the proposed
changes NACO respectfully offers recommendations to improve language in support of the BLM's
stated goals. We believe that there are several missed opportunities in the proposed planning
regulations. Given the importance of these regulation changes, NACO has worked extensively with
a coalition of stakeholders statewide and nationwide to offer the attachment "Annotated Comments
and Revisions" as a formal request to change the proposed language in a way that helps achieve each
and every one of the BLM's stated goals.

This comment letter details the reasoning for each proposed change within the following outline:




I.  Compliance with Statutory Requirements (NEPA and FLPMA)
A. FLPMA Requires that the BLM "Coordinate" with Other Federal, State, Local,
and Tribal Governments
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The Plan Assessment must include coordination with State and local
governments regardless of cooperating agency status.

The BLM must further provide a mechanism for accepting "advice" from State
and local officials.

Local BLM Officials should drive the planning process, especially at a
landscape scale. Where planners (deciding officials and responsible officials)
are elevated to positions outside of the planning area, landscape-level planning
undermines the purpose of FLPMA (and NEPA).

B. FLPAM Requires Public Involvement for the General Public
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* "Public Review" does not meet "Public Involvement” as defined by FLPMA
which includes public notice and comment or more.

The public needs longer, not shorter comment periods.

The Plan Assessment Report and Preparation of Implementation Strategics
should be made available for public notice and comment.

Publication in the Federal Register is necessary, everywhete it was provided, in
the current regulations and should also be used for the new Planning
Assessment Report, which the BLM plans to rely on to develop the Resource
Management Plan and for future Plan Amendments.

C. FLPMA Requires Meaningful Public Involvement with State and local
governments
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Meaningful Public Involvement is a collaborative affair that requires more than
public notice and comment.

Meaningful Public Involvement includes the Planning Regulations. This
requirement has not been met and means that the BLM should have actively
sought, prior to publication, input from affected jurisdictional governments.
Because the public notice and comment period has ended, NACO requests the
BLM coordinate with jurisdictional governments to incorporate requested
needs before a final rule 1s published.

Meaningful Public Involvement must be incorporated into the planning
regulations.

D. Summary of Issues for FLPMA Requires Consistency Review with "land
use and resource related planning and management programs"” of
other Federal agencies, State and local governments, and Indian

trrbes.
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The BLM should change the language "Officially Approved and Adopted Land
Use Plans” to "Land Use and Resource Related Planning and Management
Programs."

The Planning Assessment should include a preliminary consistency review as a
planning exercise to consider existing planning and management programs and
begin thinking about opportunities for consistency during the planning
process.
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The BLM should document and discuss inconsistencies prior to release of the
DEIS so that inconsistencies can be considered and resoh ed, to the maximum
extent possible.

State and local governments should not bear the exclusi e burden of raising
inconsistencies and may not be limited to specific inconsistenctes, which is an
undefined term not present in FLPMA.

The Governor's Consistency Review should not be hmited. If the Gov ernor
takes the time to provide recommendatons, then they should be addressed.

E. NEPA Considerations
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The BLM should consider Cooperating Agency requests instead of relying
solely on their judgment to invite Cooperating Agencies.
"In Collaboration with Cooperating Agencies" Should be Added Back 1n, but
Changed to "In Coordination with Cooperating Agencies.”
A change triggers either Plan Maintenance or a Plan Amendment; Plan
Maintenance is appropriate only for "Minor Changes," a term that should be
defined for clarity and consistent language.
Landscape level planning impacts analyses should not be used to de emphasize
local impacts as required both by NEPA and FLPMA.
Remove the term "areas of ecological importance” and mov e the concept to
Development of Potential ACECs, or improve the clanty.
The proposed definition for "mitigation" should align with the NEP \
Regulations.
The Handbook should include requests from the 2005 Regulation
Amendments:
i.  "The BLM should notify potential cooperating agencies early in the
planning process"
ii. "Cooperating agencies should be involved in selecting contractors for
plan preparaton.”

II.  Unintended Yet Foreseeable Consequences
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There is no need to limit consistency requirements to "land use plans" because
there have been no concerns with the plans and programs with which the BLM
needed to seek consistency.

The increased burden placed on State and local governments raises a soctal
justice issue, as many local governments do not have the capacity to dedicate
even one staff member to monitor all federal activites.

Landscape-scale economic impact analyses present a social justice issue because
it will greatly reduce the overall "cost" in the cost benefit analysis even where
the cost to a local economy might never be recovered.

Reduced emphasis on local BLM relationships will create an inundation of
requests to higher level officials.

Less notice and comment means more litigadon over issues that could have
been resolved during the planning process. This creates an Equal Access to
Justice issue, as many State and local governments have even fewer capacity for
Attomeys than for staff members.



ITI. Impacts to Judicial Guidance
* The BLM should wait for Judicial guidance prior to adoption of the proposed
regulations. The very sections being eliminated are cited throughout lawsuits
filed by several western States and countes against the BLM requesting judicial
guidance on coordination, consistency review, meaningful public involvement,
the Governor's Consistency review, and NEPA issues including Cooperating
Agency status requirements.

L Compliance with Statutory Requirements (NEPA and FLPMA)

Agencies are required by law to comply with their own regulations. These regulations are purposed
to implement the directives of enabling statutes. The Federal Land Policy and Management Act
("FLPMA") and National Environmental Policy Act ("NEPA") direct the BLM in its land
management practices. Thus, the BLM may not adopt Regulations that are contrary to the directives
of FLPMA or NEPA?

To determine what the regulations must contain, according to case law "if the intent of Congress is
clear, that is the end of the matter," the agency must adopt Regulatons to effectuate the intent. The
intent of Congress can be determined by looking at the (1) plain language of the statute; and (2) the
legislative history. It is only when "the statute is silent or ambiguous with respect to the specific
issue” that the BLM may interpret its dutics and make policy decisions according to this
interpretation.’®

Plain language must be reflected in the proposed regulations. The plain language of FLPMA creates
three separate but equally important responsibilities to State, local and wibal government as well as
to the public: Coordination, Consistency Review, and Public Iny olvement. It is extremely important
that these three disanct responsibilities remain separated throughout the planning process,
termunology included. If the Regulations do not contain adequate and consistent language for these
mandates then: 1 The BLM will not have discrete, specific steps for compliance; (2) State and local
agencies and the general public will not know when or how coordmation, consistency review, or
[meaningful] public 1nv ols ement will happen; and 3 It will be unclear whether key requirements
will rehably be applied across planning efforts. Thus, the Regulations must incorporate first and
foremost the specific mandates of FLPMA.

To the extent that FLPMA and NEPA overlap, the BLM should integrate FLPMA and NEPA only
where 1t increases efficiency The BLM 1gnores coordinanion, consistency review, and public

iny ol ement if the BLM g es to local and state gov ernment, and 1n some cases the public, the same
treatment as another agency acting subject to NCPA review under a separate enabling statute (for
example, a water project managed by the Bureau of Reclamatton .

* These comments focus only on FLPMA and NEPA requirements. The BLM cites to all of uts authonry under
proposed § 1601.0 3 (Authonty), ncluding: sections 201 and 202 of the FLPAMA of 1976, 43 US.C. 1 11 1712; the
Public Rangelands Improvement Act of 1978, 43 U.S.C. 1901; section 3 of the Federal Coal Leasing Plan amendments
Act of 1976, 30 U.S.C. 201(a); sections 322, 601, and 714 of the Surface Mimng Control and Reclamation Act of 19,
30 US.C. 1201 ef seq.; and the Nanonal Environmental Policy Acr of 1969, 42 U.S.C. 4321 s . NEPA"™).

3 Chereon ULS. L 2. NRDC, 467 US, 837 (1984), 842-84



On January 30, 2002, the Executive Office of the President Council on Environmental Quality
wrote a Memorandum for the Heads of Federal Agencies Titled "Cooperating Agencies in
Implementing the Procedural Requirements of the Natonal Environmental Policy Act." The
purpose of the Memorandum was to "ensure that Federal agencies actvely participate as cooperating
agencies in other agency's NEPA processes." The first footnote highlights that:

"Cooperating agency status under NEPA is not equivalent to other requirements
calling for an agency to engage another governmental entity in a consultation or
coordination process... Agencies are urged to integrate NEPA requirements with
other environmental review and consultation requirements (40 C.F.R. §1500.2(c));
and reminded that not establishing or ending cooperating agency status does not
satisfy or end those other requirements."

The Memorandum continues "Despite previous memoranda and guidance from CEQ), some
agencies remain reluctant to engage other Federal and non-federal agencies as a cooperating agency.
It notes that:

"stakeholder involvement is important in ensuring decision-makers have the
environmental information necessary to make informed and timely decisions
efficiently. Cooperating agency status is a major component of agency stakeholder
involvement that neither enlarges nor diminishes the decision-making authority of
any agency involved in the NEPA process.”

Because an RMP always triggers NEPA review, there exists a tendency to view these as inextricably
intertwined. Yet absent NEPA review, the requirements of FLPMA remain. These two statutes were
created for unique purposes. FLPMA requires that the BLM actively coordinate its land use planning
efforts with other State, local, Federal, and tribal governments with jurisdiction over BLM managed
land whereas NEPA requires an EIS and offers governmental entties Cooperating Agency status to
help develop the EIS and analyze potential effects for informational purposes. Thus, the BLM
should not view this process as simply informational to prevent unintended consequences. Rather,
the BLM should provide additional opportunities for coordination, consistency review, and public
involvement above and beyond the Cooperating Agency Status involvement as required by NEPA.
It is essental that the proposed language in Planning 2.0 capture this distinction.

FLPMA requires that the BLM actively coordinate its land use planning efforts with other State,
local, Federal, and tribal governments with jurisdiction over BLM managed land.

The BLM's planning reguladons are authorized under FLPMA and not NEPA. The NEPA
Regulations are not under consideration here and must be followed regardless of the BLM's
regulations. While it is helpful to have some NEPA requirements imbedded for efficiency, it is not
sufficient to meet FLPMA requirements and may not conflict. FLPMA requires consistency review,
meaningful public involvement for local and other governments, and public involvement. Each of
these requirements must be reflected in the final planning regulations.

Cross-jurisdictional coordination is key to successful land management planning. Because these
regulations propose to change the way the BLM interacts with State, local, and tribal governments
for land management planning, NACO is very concerned about any changes in Regulations that




appear to reduce or fail to consider coordination, consistency res lew, meaningful public ins ols ement
for local and other gov ernments, public 1y ols ement, or Cooperating Agencies from the plannung
regulations.

A. ELPMA Requires that the BLM "Coordinate" with Other Federal, State, Local, and
Tribal Governments

The regulations as proposed fail to fully address coordination and arguably reduce the responsibility.
First, the Planning Assessment level completely omits coordination outside of Cooperating Agency
status and does not ncorporate consistency requirements. Second, a jurisdictional entity should not
be required to be a Cooperating Agency to obtain adequate coordination. Third, appoinung a
deciding official that 1s not a State Director or a Responsible Official that is not a local officer
diminishes the 1alue of the local relatnonships whaich are the cornerstone of coordination.

The BLM must coordinate with State and local got ernments on its land use inventory, planning
regulations, and management activities. This requirement reflects that FLPMA recognizes states and
local government share land management responsibilities with the BLM. In FLPMA, this is called
"coordination.” On coordination, FLPMA 1s clear: "their present and future use 1 projected
through a land use planning process coordinated with other Federal and State pl. nning efforts,"
and "The Secretary shall... to the extent consistent with the laws governing the administration of
the public lands, coordinate the land use imventory, planning, and management activities of or for such
lands with the land use planning and management programs of other Federal departments and
agencies and of the States and local gos etnments within which the lands are located."’ Further,
"Such officials in each State are authorized to furnish advice to the Secretary with respect to
the development and revision of land use plans, land use guidelines, land use rules, and land use
regulations for the public lands within such State and with respect to such other land use matters as
may be referred to them by him."

For the plan meaning, the term "cootdinate” is easily defined. Coordinate is a verb, which means
the BLM must perform the acton of "coordinaton" with other Federal, State, local, and Tnbal
governments. To determine the "plain meaning,” courts often use a dictionary. Oxford Dictionary
defines "coordinate" as "Bring the different elements of (a complex acnn ity or organization) into a
relanonship that will ensure efficiency or harmony,” "Negotiate wath others in order to work
effectively,” or to "match or harmonize attractively."" The ongin 1s "Mid-17" century (in the senses
'of the same rank' and 'place in the same rank'): from co-'together' + Latin ordinare (from orde
'order’)."" From this assortment it is clear the term is an action that places an emphasis on rank and
working together rather than unilaterally. There is no rea ont  suspect that Congress did not me
what the language of the statute says."

643 US.C. § 1701(a)(2)
743 US.C. 1712 (c}. (Emphasis Added).

5 Id.

¥ United States v. Ron Pair Enters., 489 U8, 233, 246, 109 3. Ct. 1026, 1033 (1989)
1 Oxford Dictonary, "coordinate, retrered at

http:/ /www.oxforddictionaries.com/us/definidon/american_english/coordinate
" Id

12 Ron Pair Enters. at 489 U.S. 235, 246 (1989)

l‘...
- -
] .
-
» "

.k,

- .



Planning 2.0 requires coordination with State and local governments. The only outreach provided on
this process was to provide notice and comment. That is insufficient to meet the "coordination”
requirement and "meaningful public involvement,” described below, for an effort as large as
planning regulations. FLPMA requires that the "general public” be treated differently from "State
and local governments" because the legislature created two separate standards. Therefore, FLPMA
imposes a different standard on the BLM for addressing each, respectively. This is not an attempt to
reduce public involvement, but to weight or elevate the role of State and local governments as
directed by the legislature.

The BLM must imbed coordination into the planning assessment. While the planning assessment is
potentally a good thing, the BLM's proposal relies heavily on the new planning assessment without
involving coordination, cooperating agencies, consistency review considerations, or even public
notice and comment:

"The planning assessment is intended to assist the BLM and the public in
understanding the current baseline in regards to resource, environmental, ecological,
social, and economic conditions in the planmng area. During the planning
assessment, the BLM would describe these conditions and current management. The
BLM would also identify the role of the public lands in addressing landscape-scale
resource issues or in supporting national, regional, or local policies, strategies, or
plans. The planning assessment would inform the preparation of the tesource
management plan or EIS-level amendments."

The planning assessment report will "include the 1dentfication and ratonale for potential ACEC's,"
be used in the identfication of planning issues, formulation of resource management alternatves,
estimation of effects of alternaus es, preparation of the draft resource management plan and
selection of preferred alternati es, designation of areas of critical environmental concern, and may
even be used as a way for the BLM to avoid a plan amendment see NEPA Discussion: A Change
tniggers erther Plan Maintenance or a Plan Amendment; Maintenance is appropriate only for "Minor
Changes," a term that should be defined for clanity and consistent language). Because of the intensity
at which the plan assessment will be used, 1t 1s critical to incorporate coordination and consistency
review at that step.

NACO understands the intent to cteate a deciding official and responsible official as a mechanism
to appoint the most appropmate official for multiple junisdicton planning. This makes sense. That
said, there 1s a potential for negatis e impacts to local governments the way the Regulatdons are
written. The scenanio that counties wish to avoid 1s where an official living thousands of miles away
from the planning area reduces the ability to coordmate and incorporate the voice of local
government and the role of State Directors. The proposed language, attached, provides a
mechamusm by which the BLM can mantan flexabihey across jurisdictions without the risk of
compromusing coordinauon with State and local officials.

1* 81 Fed.Reg. 9675



Summazry of Issues: FLPMA Requires that the BLM "Coordinate" with Other Federal,
State, Local, and Tribal Governments

% The Plan Assessment must include coordination with State and local governments regardless of
cooperating agency status.

* The BLM must further provide a mechamsm for accepting "advice" from State and local
officials.

% Local BLM Officials should dis e the planning process, especially at a landscape scale Where
planners deciding officials and responsible officials are elevated to positions outside of the
planning area, landscape-les el planning undermunes the purpose of FLPMA and NEP ).

B. FL.PMA Requires Public Involvement for the General Public

Public comment must be provided where the proposed regulations propose "Public Review,” and
the public comment periods should be longer instead of shorter. Public iny olv ement at a bare
minimum requires public notice and comment. FLPMA creates the duty th. ' The Secretary shall,
with public invelvement and consistent with the terms and condiions of this Act, dev elop,
maintain, and, when appropriate, revise land use plans which provide by tracts or areas for the use of
the public lands."" FLPMA also requires that the BLM " consider the views of the general public,
and to structure adjudication procedures to assure adequate third par  participation, objectve
administrative review of initial decisions, and expeditious decision making.""” These clauses impose
statutory dutes.

Under FLPMA, the term "public 1nv olvement" means "the opportunity for participation by
affected citizens 1n rulemaking. . .with respect to the public lands, including public meetings ot
hearings held at locations near the affected lands, or advisory mechanisms, or such other procedures
as may be necessary to provide public commentn a particular nstance."'® Thus, public
comment 1s e sred to meet “public iny ok ement” as defined by FLPMA. The important aspect of
this requirement is not that the public sees what the BLM is doing but instead so that the BLM can
process and hopefully incorporate) public feedback.

Longer comment periods are necessary for the public to propetly provide their views on a given
action or step in the planning process. It1s rare that a comment peniod is sufficient for the amount
of information normally provided by the BLM sometimes thousands of pages). In practice, the
BLM often extends the comment period by one to ses eral months. Reducing the comment period
from 45 days to 30 days for documents that today require on average about 90 days seems counter
to the goal of increased public involvement. Thus 1s also an equal access to justice issue. Most public
members are not land use planners or lawyers and therefore do not necessarily have the time to

des elop opimions without outside help or ample time to research and comptehend the implicatons
of a planmng effort or project.

Public comment is required for the Plan Assessment Report, which is a new and welcome step to
the BLM's planning process. The BLM does hav e the discretion to organize and develop plans in

M Sec. 202. [43 U.S.C. 1712] (a)
15 43 U.S.CS. §1701(a)(5).
1643 U.S.CS. § 1702(d).
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whatever way it seems fit, but only so long as it meets requirements directed by FLPMA. FLPMA
does not direct the BLM to develop a Planning Assessment Report, Implementation Strategies,
Identification of Planning Issues, Formulation of Resource Management Alternatves, Estimation of
Effects of Alternatives, or even a Draft Resource Management Plan. While the FLPMA
requirements are accounted for within this process, the process itself was cteated by the BLM and
with great influence from NEPA requirements. This makes sense. However, just because the BLM is
adding the new planning assessment step does not mean that step may escape "public involvement"
as defined by FLPMA. If the BLM believes the Planning Assessment Report is helpful and necessary
to the process, then FLMPA requires that the public be involved.

Summary of Issues: FLPMA Requires Public Involvement for the General Public

% "Public Review" does not meet "Public Involvement” as defined by FLPMA which includes

public notice and comment or more.

The public needs longer, not shorter comment periods.

The Plan Assessment Report and Preparation of Implementation Strategies should be made

available for public notce and comment.

% Publication in the Federal Register is necessary, everywhere it was provided, in the current
reguladons and should also be used for the new Planning Assessment Report, which the BLM
plans to rely on to develop the Resource Management Plan and for future Plan Amendments.

L/ *
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C. FLPMA Requires Meaningfir/ Public Involvement with State and local Governments

The definition of "meaningful” is a collaborative affair, not just as determined by the agency. "Public
involvement” through public notice and comment alone does not achieve the required "meaningful"
public 1m ol ement where it 1s mentioned for State and local gov ernments in FLPMA.

The term "publi iy oh ement” means something less than "meaningful public involvement." In
addition to statutory language that refers only to "public 1nv ol ement,”" FLPMA directs that the
BLM "...shall provide for meaningful public involvement of State and local government
officials, both elected and appointed, in the development of land use programs, land use
regulations, and land use decisions for public lands, including early public notice of proposed
decisions which ma hav e a significant impact on non Federal lands """ This only "includes," but is
not limited to pubhic notice. The language is specifically separate from "considering the views of the
general public,” or ey en "public involvement" and 1s not a discrenonary requirement. If public notice
and comment alone 1 sufficient only for "public v ol ement,” then it is not sufficient for
"meamungful public inv  lvement."

Itis N CO's position that » aningfu/ public 1nv olv ement of local gov ernment has not occurred in
this rulemaking process. LPMA uses the term "general public” separate from "State and local
gorernments" and also imposes a different standard on the BLM for addressing cach, respecdvely.
While the BLM has pr 1ided workshops to discuss Plannung 2.0, these workshops were available to
the general public and the proposed regulanons had already been drafted. The responses from BLM
staff have only been requests that NACO submit comment. This 1s not enough for provision

7 43 US.CS. § 1712; FLPALA § 202(c)(9).
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changes that greatly impact State and local government planning. For NACO, this provision means
local government should hav e been nvolved prior to publishing the proposed regulatons in the
Federal Register to be finahzed within 30-60 days. Had that happened, counties would not have felt
blindsided by changes to local gos ernment coordination and consultation requirements.

Itis also NACO's posttion that » aningf public 1 ol ement 1s not addressed within Planning 2.0.
The BLM only plans to "noufy reles ant State agencies of opportunities for public involvement," and
does not mention the term "meamngful public invols ement” at all.

Summary of Issues: FLPMA Requires Meaningful Public Involvement with State and local
Zovernments

% Meamngful Public Iny ols ement 1s a collaborative affair that requires more than public notice
and comment.

%* DMeaningful Public In\ ols ement includes the Planming Regulations. This requirement has not
been met and means that the BLM should hay e actively sought, prior to publication, input from
affected junsdictional governments. Because the public notice and comment petiod has ended,
NACO requests the BL.M coordinate with jurisdictional governments to incorporate requested
needs before a final rule 1s published.

% Meaningful Public In1 olvement must be incorporated into the planning regulations.

D. FLPMA Requires Consistency Review with "land use and resource
related planning and management programs" of other Federal agencies,
State and local governments, and Indian tribes

Consistency is required unless federal land management law forbids it or if the local program is
directly counter to the purposes of FLPMA specifically. It is not a matter of stylistic differences or if
the BLM is so far along in the process that it makes the duty difficult. The duty is outlined in
FLPMA as a process that must begin at the Planning assessment all the way through the DEIS and
FEIS. Further, the BLM must seek consistency with anything the other Federal, State, local and
tribal governments are doing. This duty is not limited to "officially approved and adopted” activities
or "land use" plans, or even with "plans."

In this case, even the existing regulations are in direct conflict with FLPMA. This is why it is so
important that the BLM take this opportunity to imbed the consistency review beginning at the
planning assessment report contnuing throughout the planning process, just like the 2005
Amendments did for Cooperating Agencies. If the BLM is at any point worried about obtaining the
correct information from these other governments, it is important to stress that this process is
flexible. The BLM may coordinate with their points of contact to help make sure they are in
compliance with coordination and consistency review. Again, this is supposed to be an interactive,
iterative process rather than a box to check after the DEIS is submitted.

When Consistency Review Must Occur

FLPMA says that consistency review must occur at different stages of the planning process.
Consistency review comes from four key FLPMA  rovisions. First, the Secretary must



"keep apprised of State, local, and tnibal land use plans." Second, the Secretary must
"assure that consideration is given to those State, local, and tribal plans that are germane
in the development of land use plans for public lands" Third FLPMA requires that the
BLM "assist in resolving, to the extent practical, inconsistencies between Federal and
non Federal Government plans""” Third, "Land use plans of the Secretary under this
secton shall be consistent with State and local plans to the maximum extent he finds
consistent with Federal law and the purposes of this Act.”

These four clauses imply a progtession. It first mentions appraisal, then consideration before
an attempt to resolve and finally be consistent with State and local plans. This means the
BLM must incorporate consistency review beginming at the planmung assessment and at
various stages throughout the planming process.

The BLM's explanaton for why it proposes to remove exisung  1610.3-1(d) attempts to
avoid this process, as this language ensutes that the BLM will provide consistency review,
that the BLM will respond to inconsistencies, and resols e those inconsistencies at the most
appropriate times:

"This section 15 unnecessary and approprate in the regulattons. Any guidance
developed to inform the preparation of a resource management plan would also be
required to be consistent with Federal law sce proposed 1610.1-1(a)(1)), and would
therefore be mindful of FLPMA requirements for consistency. Further, guidance is
an internal BLM process, which does not constitute a formal decision regarding
resources management.”

It 15 not enough that the BLM provide internal gwidance. There are recent examples where
BLM has only discussed inconsistencies after the DEIS 1s released and has failed to
appropriately engage 1n the process. This 1s why 1t 1s important to imbed consistency review
throughout the Regulations instead of leav ing 1t for "internal guidance,” which can be
changed on an as-needed basis.

Federal law conflicts do lumit consistency review, but "to the masvimum extent practical or
consistent” with Federal laws. While conflict of laws would sull apply, the legislature is clear hete
that absent a law that conflicts the BLM should acuvely obrain consistency. That is, the BLM has to
show at a munimum that 1t made a good faith attempt. "To the extent practcal” and "to the
maxumum extent” sets a very high bar. Practical means "likely to succeed or be effective in real
circumstances; feasible... 'concerned with action', 'do, act.” It does not simply mean that the State
or local activity was inconsistent with the style preferred b the BLM. It only means where a
speaifically targeted goal or policy directly conflicts with the program in that case the BLM would

43 US.C.1701(=)

43 US.C. 1712 (c). (Emphasis Added).

M Id.

21 81 Fed. Reg. 9703

" Oxford Dictionary, "pracucal”, refreved at
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not be able to maintain consistency. Thus, the BLM should be required to deseribe efforts to obtan
consistency and a rationale when such consistency is impractcal or 1n conflict with Federal law.

The last change in planning regulations in 2005 "emphasize[d] the importance of working with
Federal and state agencies and local and tribal governments to develop the Bureau's resource
management plans."> To effect this change, the BLM amended 1610.3-1 and §1610.3 2 to "require
consideration of programs and policies." Where the 2005 Amendments added language that
significantly increased the role of State and local governments, now the proposed regulations seck to
reverse those very improvements.

In the comments from the 2005 amendments, local government requested that the existing
regulations "be expanded to include comparable reviews by affected local and tibal governments."
However, because the BLM "did not propose changes to this section of the planning regulations,
they fall outside the scope of the proposed rule."* Because the current proposed regulations do
propose changes to this section of the planning regulations, now 1s the best time to incorporate
these and related comments.

With What Must the BLM be Consistent

The next question is with what, must the BLM be consistent. The BLM should change the language
"Officially Approved and Adopted Land Use Plans” to "Land Use and Resource Related Planning
and Management Programs" because limiting what qualifies as “officially approved and adopted land
use plans” is overly restrictive and directly conflicts with the plain language of FLPMA. The current
regulations and the proposed regulations are in conflict with FLLPMA on this issue, as is the BLM's
explanation.

On whether the BLM must be consistent with "policies and programs" the BLM's explanaton that 1
does not 1s 1n direct conflict with the plain language of FLPMA. The BLM's reasoning for the
proposal to remove 1610.3-2(b states:

"The existing section exceeds the statutory requirements of section 202(c)(9)
of FLPMA by providing that in the absence of officially approved and adopted
plans, resource management plans should be consistent with "policies and programs"
of other Federal agencies, State and local governments, and Indian tribes. The BLM
believes that such 'policies and programs' should be reflected in the land use plans of
other Federal agencies, State and local governments, and Indian tribes, and therefore
would be adequately considered through the consideration of their land use plans.
Further, 1t 15 inapproprate for the BLM to seek consistency with policies and
programs that may or may not be officially approv ed or adopted by the Federal
agencies, State and local governments, and Indian tribes. We also propose to remove
references to consistency with "policies and programs” from throughout 1610.3

/) "

-
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Nowhere in FLPMA does the language say "officially approved,” "adopted,” and it does not limit
consistency review to "land use plans." However, FLPMA explicitly mentions "plans,” programs,”
"plans that are germane in the development of land use plans," "outdoor recreation plans,” "policies
of resource management programs,” and even broadly includes "planning efforts.” Even the CEQ
NEPA Regulations mentions specifically "plans," "policies," and "controls” for a consistency review
fot the EIS. This language is intentonally all-inclusive. Consistency includes consideration of, but is
not limited to:

"other Federal and State planning efforts,"

"the statewide outdoor recreation plans developed under the Act of September 3, 1964
(78 Stat. 897), as amended [16 U.S.C. 46014 et seq. note], and of or for Indian tribes by,
among other things, considering the policies of approved State and tribal land resource
management programs. In implementing this directive, the Secretary shall, to the extent he
finds practcal, keep apprised of State, local, and tribal land use plans; assure that
consideration is given to those State, local, and tribal plans that are germane in the
development of land use plans for public lands"*

"inconsistencies between Federal and non- Federal Government plans"”

"The Secretary shall... to the extent consistent with the laws governing the
administration of the public lands, coordinate the land use ins entory, planning, and
management activities of or for such lands with the land use planning and
management programs of other Federal departments and agencies and of the
States and local governments within which the lands are located."*

Environmental consequences shall include discussions of: "Possible conflicts
between the proposed action and the objectives of federal, regional and local and
the case of a resersation, Indian tnibe land use plans, policies and controls for the
area concerned."

The consistency review process 1s meant to be fleble. If the BLM 1s engaged in coordination, then
consistency depends only on what the other governmental enuty 1s doing that intersects with BLM
land use planning. When coordination occurs, the BLM will not need to worry whether "1t 1s
nappropnate for the BLM to seek consistencies with policies and programs that may or may not be
officially approved or adopted by the Federal agencies, State and local governments, and Indian
tribes.” Gong back to coordination, the legislation intended that the BLM would be working with
other governments to fulfill these requirements because it is in all parties' interest that they do.

It 15 sufficient that those entities have the authonty to provide the BLM with what 1s or 1s not
approved according to their respectn e processes and authonties. We are concerned about BLM

2643 U.S.C. 1701 ()

743 US.C. 1712 (c). (Emphasis Added).
43 US.C. 1712 (c). (Emphasis Added).
* 40 CFR 1502.16(c), (d).
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telling a coordinator that their process or program is not "officially approved"” or "adopted" and
whether it is appropriate and within BLM's authority to determine that for the cooperator.

This does not mean it is the local government's responsibility to get the right information to the
BLM without question; the BLM is still directed to "keep apprised” of the local government's land
use and resource related planning and management programs. This is an active duty. Again, the
focus is on coordination and the back and forth that comes with it. If the BLM is at any point
worried about getting the correct information, it is important to stress that they should actively
coordinate with State and local governments to ensure it has collected the appropriate information
to conduct a thorough consistency review. Any anticipated challenges can be handled through the
Land Use Planning Handbook revision and should not be inserted in the planning regulatons.

NACO is content with the existing provisions in the BLM's Land Use Planning Handbook and
would like the following provisions to be maintained, subject to contradictory suggested planning
reguladons: "IE. Coordination and Cooperation with Other Federal \gencies and State and Local
Governments."”

See below "III: Impacts to Judicial Guidance” for examples of the BLM's recent challenges
associated with consistency review.

Summary of Issues for FLPMA Reqguires Consistency Review with "land use and
resource related planning and management programs " of other Federal
agencies, State and local governments, and Indian tribes.

¢ The BLM should change the language "Officially Approved and Adopted Land Use Plans" to
"Land sc and Resource Related Planning and Management Programs.”

*%* The Planning Assessment should include a preliminary consistency review as a planning exercise
to consider exuisung planning and management programs and begin thinking about opportunities
for consistency during the planning process.

%* The BLM should document and discuss inconsistencies prior to release of the DEIS so that
inconsistencies can be considered and resolved, to the maximum extent possible.

** State and local gos ernments should not bear the exclusive burden of raising inconsistencies and
may not be hmuted to sp 7  inconsistencies, which 1s an undefined term not present in FLPMA.

%* The Governor's Consistency Review should not be imited. If the Governor takes the time to
provide recommendations, then they should be addressed.

E. NEPA Considerations

The BLM has not accurately reflected NCPA requirements within the planning regulations. The
Executn e Memorandum regarding NEPA Cooperaung Agencies describes the benefits and the
need for cooperating agency participation to build trust, relatonships, and create integrated
decisions as ear a prat a 1n the planmng process:

" BLM Land Use Planning Handbook H 1601, Pgs. 5 9, 11, 12, 25 (March 11, 2005); NEPA Handbook 1790 2008 1
(2008), 35.
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"The benefits of enhanced cooperating agency participation 1n the preparation of
NEPA analyses include: disclosing relevant informadon early in the analytical
process; applying available technical expertise and staff support; avoiding duplication
with other Federal, State, Tribal and local procedures; and establishing a mechanism
for addressing intergovernmental issues. Other benefits of enhanced cooperating
agency participation include fostering intra-and intergovernmental trust (e.g.,
partnerships at the community level) and a common understanding and appreciation
for various governmental roles in the NEPA process, as well as enhancing agencies'
ability to adopt environmental documents. It is incumbent on Federal agency
officials to identify as early as practicable in the environmental planning process
those Federal, State, Tribal and local government agencies that have jurisdiction by
law and special expertise with respect to all reasonable alternatives or significant
environmental, social or economic impacts associated with a proposed action that
requires NEPA analysis.""

Therefore, cooperating agency status begins the moment the BLLM decides to engage in
any planning effort prior to the planning assessment. Itis not enough that in §1610.3 ir
states "where possible and appropriate, develop resource management plans collaboratively with
cooperating agencies,” or that cooperating agencies are omitted from key sections.” This suggests
that the responsibility is discretionary throughout the planning process where it is not. Not only is
the responsibility required, NEPA only sausfies some of the BLM's directives.

The last change in planning regulations in 2005 "emphasize[d] the importance of working with
Federal and state agencies and local and tribal governments through cooperating agency
relationships in developing, amending, and revising the Bureau's resource management plans."” The
purpose of the last amendments were:

"BLM's current planning regulations do not mention the cooperating agency
relatonship, an important tool for working with other agencies and governments.
This final rule: Defines cooperating agency and cooperating agency status; Clarifies
the responsibility of managers to offer this status to qualified agencies and
go'vernments, and to respond to requests for this status; and Formally establishes the
role of cooperating agencies 1n the vanous steps of BLM's planning process."™

The new defimuon for "cooperating agency status” is helpful, as 1t 1s more in line with the NEP \
Regulations and 1s easter to understand. However, we request that the 2005 language "requir[ing] the
{BLM] to consider requests for cooperating agency status” be re introduced in §1610.3-1(b). This
way, 1f the BLM's hist of ehgible governmental enttes 1s somehow faulty this provides an avenue for
a potential cooperaung agency to correct the error perhaps before the BLLM becomes aware.

¥ James Connaughton, Executive Office of the Prestdent Council on Environmental Quality,
Memorandum for the Heads of Federal Agencies, Cooperating Agencies in Implementing the Procedural
Requirements of the Natonal Environmental Policy Act (January 30, 2002

3281 Fed. Reg. 9728
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Where the phrase "in collaboration with cooperating agencies” was inserted seven fimes in the 2005
amendments to the BLM's planning regulations, it has now been removed at least twelve different times
and should be put back in. The BLM's explanation is "these references would be consolidated and
moved to proposed §1610.3-1(b)(3)."” This makes the purpose seem like an efficiency issue. Yet
collaboration with cooperating agencies is now limited "as feasible and appropriate ... during the
following steps in the planning process: Identification of planning issues, Formulation of resource
management alternatives, Estimation of effects of alternatives, Preparation of the draft resource
management plan; and Preparation of the proposed resource management plan and implementation
strategies." ™ This list does not include the planning assessment, which, again, is not going to be used
purely for informational purposes as it will guide the entire process.

It 1s critical that cooperating agencies, coordination, and consistency review occur at the planning
assessment step. A common criticism of the BLM is that land management plans are largely
preconceived prior to engagement with Cooperating Agencies. The concern is that once the BLM
begins to develop its plan, it is very difficult to effect any change. The formative steps are the most
important without which local government in effect has no say in the most pivotal parts of the
process. That this list does not include the planning assessment is in conflict with both FLPMA and
NEPA which require consultation as early as possible, meaning the moment the BLM decides it is
going to begin a planning effort.

In 2005, comments suggested how the BLM would work with cooperating agencies included "The
BLM should notify potential cooperating agencies early in the planning process”, and "Cooperating
agencies should be involved in selecting contractors for plan preparadon.” The response in 2005 was
that these issues are more appropriate for its internal guidance rather than regulations. Therefore,
these two requests should be included in BLM's Handbook.

Summary of Issues for: NEPA Considerations

% The BLM should consider Cooperating Agency requests instead of relying solely on their
judgment to v ite Cooperating Agencies.

% "In Collaboranon with Cooperatnng Agencies” Should be Added Back in, but Changed to "In
Coordination with Cooperating Agencies."

%\ change tnggers either Plan Maimntenance or a Plan Amendment; Plan Maintenance is

appropriate only for "Minor Changes," a term that should be defined for clarity and consistent

language.

Landscape level planning impacts analyses should not be used to de-emphasize local impacts as

required both by NLCP \ and FLPMA.

* Remon e the term "areas of ecological importance” and mos e the concept to Development of

Potential ACLCs, or improv e the clanty.

* The proposed defimion for "mutigation” should align with the NEPA Regulatdons.

* The Handbook should include requests from the 2005 Regulanon Amendments:

© "The BLM should noufy potential cooperating agencies early in the planning process"

© "Cooperating agencies should be im ok ed 1n selectng contractors for plan preparation.”

*,
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II. Unintended Yet Foreseeable Consequences

There is no need to limit consistency requirements to "land use plans” because there have been no
concerns with the plans and programs with which the BLM neceded to seck consistency. It is the
consistency process with which State and local governments have expressed concern. This only
further confuses the process.

Limiting consistency restew to "officially appros ed and adopted land use plans” will require State
and local governments to revisit every resource-related plan and program to find a way to call it a
"land use plan."” Besides the fact that 1t 1s contrary to what FLPMA says, this is very difficult to
accomplish. [t will take thousands of dollars and hours to make this happen and makes little sense.
In this way the BL.M 15 imposing its own requirements onto State and local governments simply
because coordination 1s too difficult.

The increased burden placed on State and local governments raises an Equal Access to Justice
problem. This includes the cost and staff required to re-name local planning efforts and to reach out
to the BLM in all instances where the BLM should instead be reaching out to State and local
governments. For smaller goy ernments, the staff may not be available to provide this kind of review.
In these cases, it 1s imperats e for the BLM to coordinate 1n a way that ensures the local
government's input 1s obtamned.

Landscape scale economuc impact analyses also create a social justice issue because a larger
assessment is likely to dwarf local economuc costs, which will greatly reduce the overall "cost" in the
cost-benefit analysis ey en where the cost to a local economy might never be recovered. This will
create bias and eliminate the need to address and resolve the possible economic destruction of one
or several local governments and programs as a result. This undermines both NEPA and FLPMA.

Another unintended consequence is a reduced emphasis on local BLM relationships. A landscape
scale approach that does not involve local officials means that State and local governments will need
to spend more time building relationships at higher levels and the local relationships will be de
emphasized.

Finally, less notice and comment means more litigation. The planning assessment contains no pubhc
comment or coordination, implementation strategies only appear in the FEIS, and protest
requirements are being limited to issues raised during the comment period. This will create
additional litigation over issues that could be appropriately addressed during the planning process.

Summary of Issues for: Unintended Yet Foreseeable Consequences

% There is no need to limit consistency requirements to "land use plans” because there have been
no concerns with the plans and programs with which the BLM needed to seek consistency.

The increased burden placed on State and local governments raises a social justice issue, as many
local governments do not have the capacity to dedicate even one staff member to monitor all
federal acuvites.

Landscape-scale economic impact analyses presents a social justice issue because it will greatly
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reduce the overall "cost" in the cost-benefit analysis even where the cost to a local economy
mught nes er be recovered.

%* Reduced emphasis on local BLM relationships will create an inundation of requests to higher
lev el offictals.

% Less notice and comment means more litigation over issues that could hay e been resol ed
during the planmng process. This creates an Equal Access to Justice 1ssue, as many local
governments hav e even fewer capacity for Attorneys than for staff members.

III. Impacts to Judicial Guidance

The BLM should wait for Judicial guidance prior to adoption of the proposed regulations, and
should sit down with State and local gos ernments to discuss concerns with recent practices to
coordinate ways to ensure the Regulations are done correctly.

The States of Nevada, tah, Idaho, Colorado and Wyoming are all involved in lawsuits calling into
question the BLM's "current practices” regarding land management planning for the Approved
Resource Management Plans designed to protect the Greater Sage Grouse. The purpose  the
lawsuit filed by the State of Nevada and nine of our counties 15 to ensure compliance with 1E.AMP
and the current planning regulations, including ses eral regulaitons now omitted from the pr posed
language.

In light of these lawsuits and explanations provided by the BLM that Planning 2.0 ts simpl
amending the regulatons to conform with "current practices” and that it only intend: fo improve
coordination the proposed Regulatons are at leasr unamely. These lawsuits allege that the BLM has
failed to adhere to its current Regulations, and to the requirements of FLPMA and NEPA.

Summary of Issues for: Impacts to Judicial Guidance

% The BLM should wait for judicial guidance prior to adoption of the proposed regulations.
The very sections being eliminated are cited throughout lawsuits filed by several western
states and counties against the BLM requesting judicial guidance on coordination,
consistency review, meaningful public involvement, the Governor's Consistency review, and
NEPA issues including Cooperating Agency status requirements.

Conclusion

The BLM's planning regulations must recognize the elevated role expressly granted to State and local
governments through Coordination, Consistency Review, and Meaningful Public Involvement in the
planning process as well as the role of the public through the Public Involvement requirement.
Again, the elevated role for State and local governments was created for two important reasons:
First, local, State and tribal officials are elected as representatives of the respective public. Second,
State, local and tribal jurisdictional boundaries cover both private and federal land and provide
fundamental services such as local land management planning, zoning, infrastructure, maintenance,
water, wildlife protection, and the first critical responses to natural disasters.



NACO understands that relationships are key to any planning process. Regulations tequire training
and consistent application and where relationships are good they should be afforded the flexibility to
accomplish mutual goals. Unfortunately, the BLM cannot prevent bad relationship(s) or
application(s) from impeding the cotrect process. This is why it is extremely important that the BLM
take the ime to get the proposed regulations right.

We respectfully request that the BLM seriously consider the language provided in the Attachment
"Annotated Comments and Revisions." This Attachment was carefully drafted with a coalition of
local and State governments. Together, we have identified needs and developed language that we
believe accomplish those needs. Thank you for accepting our comments and we hope the BLM will
use them as a means to achieve the certainty and trust we so desperately need to work together

effecavely.
%M

frdy Fontaine
Execudve Director

Stncerely,

AITCH Aanotated ¢ omments and Revisions

€t hilc



May 25, 2016
Annotated Comments and Revisions
"Planning 2.0' (81 Fed Reg 9674)

43 CFR Chapter 1

For the reasons set out in the preamble the
Bureau of Land Management propose to amend
43 CFR by revisin part 1600 10 read 2 foll ws

PART 160—PLANNING, PROGRAMMING,
BUDGETING

Subpart 1601—Planning

Sec.

1601.0-t Purpo e

1601.0-2 Objective

1601.0-3 Authonty

1601.0—4 Responsibilities

1601,0-5 Definitons

1601.0-6 Environmental impact tatement
policy

1601.0-7 Scope

1601.0-8 Principle .

Subpart 1610—Resource Management
Plunning

1610.1 Resource management planning
framework.
1610.1 1 Guidance and general
requirements
?  Plan components
3 Implementation strategie
Public involvement
1 Public notice
2  Public comment period
1610.2 3 Availability of the resource
management plan
Coordination with other Federal
agencies, State and local
governmenis, and Indian tribes
16103 Coordination with other Federal
agencies, State and local
governments, and Indian tnbes
1 Coordination of planning

1610.2

efforis.
1610.3 2 Consisiency requirements
16104 Planning assessment

1610.5 Preparation of a resource
management plan
Identification of planming 1ssues
Formulation of resource
management alternatives
3 Estimation of effects of
alternatives
-4 Preparation of the draft re¢ ource
management plan and selection
of preferred aliernatives and
prepacition of implementation
strategics
5 Selection of the proposed
resource management plan ancl
fepe + Honrof-Hnplementation
Resource management plan
approval, implementation and
modification
Resource management plan approval
implementation and modificanon

12 =

Color Key

1610.6-1 Resource management plan
approval and implementation
2  Prote t procedures
3 Con rmity and implementation
—4  Momitoring and evaluau n
5 Maintenance.
-6  Amendment
7 Revision
8 Situations where action can be
taken on another agency’s plan,
or a land use analysis
Management decision review by
Congress
161 8 Designation of areas
1 Designation of areasunsuitable
for surface mining
2 Designation of areas of cntical
environmental concemn
16109  Transition period

Authority:43 US C 171F 1712

o

Subpart 1601—Planning

§ 1601.0-1 Purpose.

The purpo e of th1  ubpart is to
¢ tabli hin regulations a process for the
development approval, maintenance,and
amendment of resourcemanagement plans,
and the use ofexisting plans for public
land administered by the Bureau of Land
Management (BLM}

§ 1601.0-2 Objective.

The obyective of resource management
planning by the BLM is to promote the
principles of multiple use and sustained
yield v public land unle otherwi ¢
provided by law ensure participation by
the public, State and localgovernments
Indian tribes and Federalagencies in the
development of resource management
plans, and ensure that the public lands be
managed 1in a manner that will protect the
quahty of scientific scenic hi torical
ecological, environmental air and
atmospheric, water resource and
archeological values that where
appr prate, will preserve and protect
certain public land in their natural
condinon  that will provide food and
habitat for fishand wildli ¢ and domestic
amimals, thatwill provide for outdoor
recreabion andhuman occupancy and use
and which recogmize the Nation necd for
domestic sources of minerals fo d timber
and fiber from the public lands

§ 1601.0-3 Authority.

The e regulations are issued under the
authority of sections 201 and 2020f the
Federal Land Policy andManagement Act of
1976(43U S C 1711 1712), the Public
Rangelands Improvement Act of 1978 (43
U S C 1901), section 3 of the Federal Coal
Leasing Amendments Act of 1976 (30 U S.C
201 a  sections 522, 601,and 714 of the
Surface Mining Control and Reclamation

Blue kanguage in current regulations that should be mamntined
Green new language that would improve planning effonts to
coordinate and collaborate with Stie and local govemments
Jlanguage th 1t 1s not found in current regelations a d should not be adopied

Act ol 1977(30U S C 1701 ¢ seq.), and
the National Environmental Policy Act of
1969 42U S C 4371 et seq.)

§ 1601.04 Responsibilities.

{a) The Secretary and the Director wall
provide national level policy and
procedure guidance for planning The
Director afler consulting with State
Directors with jurisdiction over the
putential planning area, determines the
deciding official and the planning area
for the preparation of each-resource
management plans that cross State
boundaries Fhe-Birecter so
deternnnesthe-deckline-otieiat-and
the-planmng-area-lorplanamendiments
thiat-eross-State-boundaries,

(b) Deciding officials provide quality
control and supervisory review,
including approval, for the preparation
and amendment of resource management
plans and related environmental impact
statements orenvironmental
assessments. The deciding official
determines the planning area for plan
amendments.-that-de-net-erays-Stite
boundartes The decihin officrd must
be one of the Swate Directrs with
jurisdiction over the planning arca for
plan amendments that cross State
boundarics The State Director shall by
default be the deciding official for plan
amendmients within that State that do
not cross Skate boundanes

(c) Responsible of icials prepare resource
management plans and plan
amendments and related environmental
impact statements or environmental
assessments,

§1601.0-5 Definitions.

As used in this part, the term:

Areas of Critical Environmemal Concern
aor ACEC means areas within the public
lands where special management attention
is required (when such areas are developed
or used orwhere no development is
required) toprotect and prevent irreparable
damageto important historic cultural, or
scenic values, fish and wildlife resources,
orother natural sysiems or processes, or 1o
protect life and safety from natural hazards

Conforminy or conformance means that a
resource management action will be clearly
consisteni with the plancomponents of the
approved resourcemanagement plan.

Conststent' means that resource
management plans and plan amendments
will adhere 10 the tlerms, conditions, and
decisions ol land use and res urce related
planning and muanagement progrims. or in
their absence. with policies and programs,
subject to the qualifications  f other
Federal agencies, State agencaie  Indian
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tribes and local governments that may be
aftected suhject 10 §1610 3 of this mie

Couoperatng a rency means an eligible
governmental entity ( ee 43CFR
46 225(a)) that has entered intoan
agreement with the BLM toparticipaie 1in
the development of an environmental
impact statement or environmental
assessment as a cooperating agen y under
the National Environmental Policy Act and
in the planning processas described 1n §
1610 3 1 of this part The BLM and the
cooperating agency will work together
under the terms of the agreement
Cooperating agencies will participaie in the
various steps ofthe BLM s planning proce
as feasible and appropnate given the scop*
of therr expertise and constraint  of their
resources

Deciding official mean the BLM official
who is delegated the authority to approve a
resource management plan or plan
amendment The deaiding oficial must b
one of the State Directors with jurisdictn
over the planning area for plan
amendiments that cross Staie boundanies
The State Darvctor shall by default be the
deciding ofbwial for plan amendments
within that Stae that ddo not cr s5 Stat »
boundarics

High qualin information means any
representation of knowledge, such asfacts
or data, that are apphcable 1o the planning

including the best available scientific
information, which is accurate, reliable,
and unbiased, 1s not compromised through
corruption or falsification and is useful 1o
its tntended users. For the purposes of this
regulanon  high guality informanon wiil
include, but is not limited 1o, information,
data and lacts generated by local and state
gosernment

Implementation strategies means
strategies that assist in implementing future
actions consistent with the plan
components of the approved resource
management plan An implementation
stralegy is not a plan component.

Indiun tribe means an Indian ribe under
section 102 of the Federally Recognized
Indian Tribe List Act of 1994 (25 U.SC
479a)

Lacal government means any political
subdivision of the State and any general
purpose unit of local government with
resource planning resourcemanagement,
zoning, or land use regulatory authority

Minor change® means a echmcal.
editorial. or nonsubstantial factual
correction that does not resull in any
change 1n the scope of resource uses or
restrictions. or change terms, conditions. or
decisions of the approved plan

Mitigation (soe JOCFR $150820) includes

(1 A oding the mapact altogether by not
taking ;i certun action rpants §an

Color Key

achon
{2) Minimizing impacts by hnung the
degree or magniude of the action and 1t
implenentation
Rectifying the iunpact by reparin -+,
rehabilitating or restoring the affexcted
environment.

(3 Reduong or chnunating the 1 npact over
time by preservation and maintenance
operations dunn ~ the lile of i achon

(5 Compensating for the impact by
replacing or providing subsiute
NESOURCES OF ens fronnents. e
seguenceeb-avoidina-tmpacts
R RS- pacts—and
compensating-lorremaning
unavordable-tmpaets-

Multiple use means the management of
the public lands and their vanousresource
values so that they are utilized in the
combination that will best meetthe present
and future needs of the American people;
making the most judicious use of the lands
for some or all of these resources or related
services over arcas large enough to provide
sufficient lattude for periodic adjustments
in use to conform tochanging needs and
conditions; the useof some lands for less
than all of the resources: a combination of
balanced and diverse resource uses that
takes into account the long term needs of
futuregenerations for renewable and non-
renewable resources, including but not
limited to, recreation, range, timber,
manerals, watershed, wildlife and fish,and
natural scenic, scientific and historical
values; and harmonious and coordinated
management of the various resources
without permanent impairment of the
productivity of thelands and the quality off
the environment with consideration betng
given to the relative values of the resources
and not necessarily 1o thecombination of
uses that will give the greatest economic
return or the greatest unit output.

I andd wse and resource related plannmg
aitef rricirted e rr el frrgrams

feiriel-tesey

plins, policies, programs, contr

and processes prepared
in accordance with

authorwzation provided by Federal, Saie
or local authorities  lapd-use-plans
seepazedanda sther sederal
agencies—Sakeand-local zovermmento-and
adiantribes-pursuant-to-and-n-aecordance
with-authorization-p ederih
Sinte—orlocsloonstitvtions—legslatton-or
charters-which-ha adeffeetef
Statetaw-

Plan amendment means an amendment
to an approved resource management plan
or management framework plan (see §

1610 6-6)

&)

—
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Plan components means the elements off
a resource management with which future
management actions will beconsistent,.

Plan maintenance means minor
change(s) to an approved resource
management plan to correct typographical
or mapping errors or to reflect minor
changes in mapping or data (see § 1610.6—
5).

Plan revision means a revision of an
approved resource management planthat
affects the entire resource management
plan or major portions of the resource
management plan (see § 1610.6-7).
Preparation or development of a resource
management plan includes plan revisions.

Planning area means the geographic area
for the preparation or amendment of a
resource management plan.

Planning assessnien! means an
evaluation of relevant resource,
environmental, ecological, social, and
economic conditions in the planning arca.
A planning assessment is developed to
inform the preparationand, as appropriate,
the implementation of a resource
management plan.

Plunning issue means dispuies,
controversies, or opportunities related to
resource management.

Public means affected orinterested
individuals, including consumer
organizations, public land resourceusets,
corporations and other businessentities,
environmental organizationsand other
special interest groups, andofficials of
State, local, and Indiantribal governments.

Public lands means any lands or interest
in lands owned by the United States and
administered by theSecretary of the Interior
through the BLM. Public lands do not
include lands located on the Quier
Continental Shelfand lands held for the
benefit oflndians, Aleuts, and Eskimos.

Resource mundagement plan means a land
use plan as deseribed under section 202 of
the Federal LandPolicy and Management
Actof 1976 (FLPMA), including plan
revisions. Approval of aresource
management plan is not a final
implementation decision on actions which
require further specific plans, process steps,
or decisions underspecific provisions of
law andregulations.

Responsible afficial means a BLM
employee who is delegated the authority to
prepare a resource management plan or
plan amendment.-Two or more responsible
officials may underiake joint planning over
lands under their respective jurisdictions.?

Sustained vield means the achievement
and maintenance in perpetuity of a high
level annual orregular periodic output of
the variousrenewable resources of the
public lands consistent with multiple use.
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§ 1601.0-6 Environmental impact stntement
policy.

Approval of a resource management plan
is considered a major Federal action
significantly affecting the quality of the
human environment. Theenvironmental
analysis of aliematives and the proposed
resource managementplan will be
accomplished as part of theresource
management planning processand,
wherever possible, the proposed resource
management plan will bepublished in a
single document with the related
environmental impact stalernent.

§ 1601.0-7 Scope.

{a) These regulations apply to all public
lands.

(b} These regulations also govern the
preparation of resource management
plans when the only public land
interest is the mineral estate.

§ 1601.0-8 Principles.

The development, approval,
maintenance, amendment, and revision of
resource management plans will provide
for public involvement and will be
consistent with the principles described in
section 202 of FLPMA. Additionally, the
BLM will considerthe impacts of resource
management plans on resource,
environmental, ecological. social, and
economic conditions atappropriate scales.
The BLM also will consider the impacts of
resource management plans on. and the
uses of, adjacent or nearby Federal and
non-Federal lands, and non-public land
surface over federally-owned mineral
interests.

Subpart 1610—Resource Management
Planning

§ 1610.1 Resource manugement planning
framework.

§ 1610.1-1 Guidonce and general

requirements.

(a) Guidance for preparation and
amendment of resource management
plans may be provided by the Director
and deciding official, as needed, 1o help
the responsible official prepare a
specific resource management plan,
Such guidance may include the
following:

{1} Policy established through
Presidential, Secretarial, Director, or
deciding official approved
documents.so long as such policy is
consistent with the Federal laws and
regulationsapplicable to public
lands: and

(2) Analysis requirements, planning
procedures, and other written

Color Key

information and instructions
required to be considered in the
planning process.

(b) The BLM will use asystematic
interdisciplinary approach in the
preparation and amendment of resource
management plans to achieve integrated
consideration of physical, biological,
ecological, social. economic, and other
sciences. The expertise of the preparers
will be appropriate to the resource
values involved. the issues identified
during the issue identification and
environmental impact statermngnt
scoping stage of the planning process.
and the principles of multiple use and
sustained yield, or other applicable law.
The responsible official may use any
necessary combination of BLM stalT,
consultants, contractors, other
governmental personnel, and advisors
to achieve an interdisciplinary
approach.

(¢) The BLM will use high quality
information to inform the preparation.
amendment, and maintenance of
resource management plans.

§ 1610.1-2 Plan components.

(a) Plan components guide future
management actions within theplanning
area. Resource management plans will
include the following plan components:
(1) Gouls. A goal is a broad statement

of desired outcomes addressing

resource, environmental, ecological,
social. or economic characteristics
within a planning area. or a portion
of the planning area, toward which
management of the land and
resources should be directed.

(2) Objectives. An objective isa concise
statement of desired resource
conditions developed to guide
progresstoward one or more goals.
An objective is specific,
measurable, and should have
established time-frames for
achievement. To the extent
practical,objectives should also:

(i) I[dentify standards 10 mitigate
undesirable effects to resource
conditions; and

{ii) Provide integrated consideration
of resource, environmental,
ecological, social. and economic
factors.

(b} Resource management plansalso will
include the following plancomponents
in order to achieve thegoals and
objectives of the resource management
plan, or applicable legal requirements or
policies, consistentwith the principles
of multiple use andsustained yield or
other applicable law:

3
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(1) Designations. A designation
identifies areas of public land where
management is directed toward one
or more priority resource values or
uses.

(i) Planning designations are
identified through the BLM's
land use planning process in
order to achieve the goals and
objectives of theresource
management plan or applicable
legal requirements or policies
such as thedesignation of areas
of critical environmental
concern {ACEC)(see
§1610.8-2).

(ii) Non-discretionary designations
are designated by the President,
Congress, or the Secretary of the
Interior pursuantto other legal
authorities,

(2) Resource use determinutions, A
resource use determination
identifies areas of public lands or
mineral estatewhere specific uses
are excluded,restricted, or allowed,
in order toachieve the goals and
objectives ofthe resource
management plan or applicable
legal requirements or policies.

(3) Monitoring and evaluasion
stundards. Monitoring and
evaluationstandards identify
indicators and intervals for
monitoring and evaluationto
determine whether the resource
management plan objectives are
being met or there is relevant new
information that may warrant
amendment or revision of the
resource management plan.

(4) Lands identified as available for
disposal from BLM administration
under section 203 of FLPMA ,as
applicable.

(c) A plan component may only be
changed through a resource
management plan amendment or
revision, exceplt to correct typosraphicat
eRappinserar-s-o-refleetminor
changes-i-data,

§ 1610.1-3 Implementation strategics.

(a) A resource management planmay also
include, but is not limited to, the
following types of implementation
strategies:

(1) Management measures. A
management measure is one or more
potential action(s) the BLM may
take in order to achieve the goals
andobjectives of the resource
management plan. Management
measures may include, but are not
limited to, resource management
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practices, best management
practices, standard operating
procedures, provision for the
preparation of more detailed and
specific plans, feasitnlity, or other
IMEASUres as appropriate,

(2) Monitoring procedures Momtonng
procedures describe methods for
monitoring the resource
management plan (see § 1610 6-4 of
this part).

(b) Implementation strategies are not a

plan component. Implementation
strategies are intended to assist the BLM
to carry out the plan components

(c) Implementation strategies may be

updated at any ume if the BLM
determines that relevant new
information is available. Updates to an
implementation strategy do not require
a plan amendment or the formal
interagency coordination as
described under §5§1610.2and
1610.3. The BLM will make updates to
an implementationstrategy available for
public review at least days pnor
to theirimplementation.

$1610.2 Public involvement.
(a) The BLM will provide the public with

opportunities to becomemeaningfully
involved in and comment on the
preparation and amendment of resource
management plans. Publicinvolvement
in the resourcemanagement planning
process willconform 1o the
requirements of the National
Environmental Policy Actand
ssociated implementing regulations
The Dnrector shall early in cach fiscal year.
publish a planmin» chedule advising the
public ot the status « Feach plan i process off
preparation or 1y be st rted duzing that fiscal
year. the major actr noon cach plan dunng
thit tiscal year and projecied nuw planntng
starts for the 3 succeeding fiscal yvears. The
notice shall call for public commnts on
projecied new planning  tarts so that such
comnwents can be conswdered in relining
priorities for those vears,
Public involvement activities conducted
by the BLM will be documented by a
record or summary of the principal
1ssues discussed and comments made
he record or summary of the principal
issuesdiscussed and comments made
will beavailable to the public and open
for days to any participant who
wishes toreview the record or summary

(d) Before the close of each i cal year the

BLM will post the status of cach
resource management plan in process of
preparation or scheduled 10 be started

to the BLM’s Website

10.2-1 Public notice.

When the BLM prepares a resource

management plan or amends a resource

management plan and prepares an
environmental impact statement to
inform the amendment, the BLM will
notify the public and provide
opportunities for public involvement
appropriate to the areas and people
involved during the following steps in
the planning process
1} General notice at the omset of the
process inviting preparation of the
plannming assessment, as appropriate
see §1610 4),
2) Identification of planning issues
(ec§l6105 1),

(3 Review of the preliminary resource
management alternatives and
preliminary rationale for
alternatives (see § 1610 5 ?(c))

4 Review of the basi foranalysis (see
§16105 3(a)(1))

{5) Comment on the draft resource
management plan (see § 1610 5-4),
and

6) Proitest of the proposed resource
management plan (see §§ 16105 5
and 1610 2

When the BLM amends aresource

management plan and prepares an

environmental assessment to inform the
amendment the BLM will notify the
public and provide opporiunities for
public involvement appropriate to the
areas and people involved during the
following steps in the planning process

(1) Identification of planning issues
(see §1610.6-6(a))

(2) Comment on the drafiresource
management plan amendmendt, as
appropriate (see § 1610.6-6(a}), and

(3} Protest of the proposed resource
management plan amendment (see
§§ 1610.5-5 and 1610. 2).

(¢) The BLM will announce opportunities

for public involvement by posting a

notice on the BLM's Web site, at all

BLM offices within theplanning area,
at other public locations,

P ederal Remistor, as appropriate

(d) Individuals or groups may request to be

notified of opportunities for public
involvement related 1o the preparation
or amendment of a resource
management plan. The BLM will notify
those individuals or groups through
wrilten or electronic means.

(e) The BLM will notify the public at least

15 days before any public involvement
activities where the public is invited to
atiend, such as a publicmeeting.

(f) When initiating the identification of

planning issues (see § 1610.5 1).in

4
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addition to the public notification

requirements of §§ 1610.2 §(c)and

1610.2 1(d), the BLM will notify the

public as follows:

(1) When the BLM initiates the
preparation of a plan amendment
and an environmental assessment
will beprepared 10 inform the
amendment, the BLM will publish a
notice in appropriate media,
including newspapers of general
circulation in the planning area,

(2) When the BLM initiates the
preparation of a resource
management plan, or a plan
amendment and anenvironmental
impact statement will beprepared to
inform the amendment, the BLM
will also publish a notice of intem
in the Federal Register. This notice
may also constitute the scoping
notice required by regulation for the
National Environmental Policy Act
(40CFR 1501.7).

(3) This notice will include the
following:

(i) Description of the proposed
planning action;

(ii) Identification of the
geographic area for which the
resource management plan is
1o be prepared;

(iii) The general types of issues
anticipated;

(iv) The expertise 1o be
represented and used to
prepare the resource
management plan, in order to
achieve an interdisciplinary
approach (see §1610 1 1(b)),

(v) The kind and extent of public
involvement opportunities 1o
beprovided. as known at the
time;

(vi) The times, dates, and
locations scheduled or
anticipated for any public
meetings, hearings,
conferences, or other
gatherings. as known at the
time;

(vit) The name, title, address, and
telephone number of the BLM
official who may be contacted
for further information: and

(viii) 'The location and availabifity
of documents relevant to the
planning process.

(g) A list of individuals and groups known

1o be interested in or affected by a
resource management plan or
amendment shall be mamtained by the
responsible official and those on the list
shall be noufred of public participation
activities, Individuals or groups may
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)

ask 10 be placed on this list. Publ

part cipation activities conducied by the
BLM shall b+ docuniented by a record
or summary ol the princpal 1ssues
discussed and comments made The
documentation together with o hst of
attendees shall be ava'lable 1o the
public and open for 30 lays to any
parucipant who wishe to clanils the
views hefshe expresse

At least 15 days public nonee shall be riven
for public insol em nt activities where the
puble s imaated w0 antend

If, after publication of aproposed
resource management plan or plan
amendment, the BLM intends 1oselect
an alternative that is encompassed by
the range of alternatives in the final
environmental impact statement or
environmental assessment, but is
substantially different than the proposed
resource management plan or plan
amendment, the BLM will, in
‘oordination with cooperating agencies,
notify the public and request written
comments on the change and consider
commenis received before the resource
management plan or planamendment 1s
approved (see § 1610.6- 1(b)).

The BLM will notify thepublic when a
resource management plan or plan
amendment has been approved.

(k) When changes are made 1o an approved

M

resource management plan through plan
maintenance, the BLM will notify the
public and make thechanges available
for public reviewat least days
prior to their implementation.

When changes are made to an
implementation strategy, the BLMwill
notify the public and make the changes
available for public review at least 30
days prior to their implementation.

§ 1610.2-2 Public comment periods,
(a) Any time the BLM requests written

comments during the preparation or
amendment of a resource management
plan, the BLM will notify the public
and provide for at least calendar
days for response, unless a longer
period isrequired by law or regulation

(b) When requesting writien comments on

a draft plan amendmentand an
environmental impact statement is
prepared to inform the amendment, the
BLM will provide at least

calendar days for response. The

day period begins when the
EnvironmentalProtection Agency
publishes a notice of availability of the
draft environmenialimpact statement in
the Federal Register.

(c) When requesting writien comments on

a draft resource management plan and

Color Key
Blue language in current regulations that should be tintained
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draftenvironmental impact statement,
the BLM will provide at least

calendar days for response, The

day penod begin when the
EnvironmentalProtection Agency
publishes a noticeof availability of the
draft environmentalimpact statement in
the Federal Register

§ 1610.2-3 Availability of the resource

management plan.

(a) The BLM will make copies of the draft,
proposed, and approved resource
management plan or plan amendment
Feasonably available to the public. Ata
minimum the BLM will make copies of
these documents available
electronically and at all BLM offices
withinthe planning area.

(b) Upon reque t the BLM will make
single printed copie of the draft or
propo ed re ource management plan or
plan amendment available o individual
members of the public during the
public involvement process After the
BLM approve a resource management
plan or plan amendment, the BLM may
charge a fee for additional printed
copie . Fee for reproducing requested
documents beyond those used as part of
the public involvement activities and
other than single printed copies of the
resource management plan or plan
amendment may be charged according
to the Department of the Interior
schedule for Freedom of Informat n
Act requests in 43 CFR part2

§ 1610.3 Coordination with other Federal
agencies, State and local governments, and
Indian tribes.

§ 1610.3-1 Coordination of planning efforts.
(a) Obecnves of coordinat m In addition
to the public involvement prescribed by
§ 1610.2 and 10 the extent consistent
with Federal laws andregulations
applicable to public land and the
purposes, policies and pr grams of
such law and regulation thefollowing
coordination i to be acc mplished with
other Federalagencie |, State and local
governments and Indian tribes The
objectives of thy  coordination are for
the BLMto
(1) Keep apprised of non BLM land use
and resource related planning and
hanagentent programs,

2} Assure that the BLM considers
those plans that are germane in the
development of re ource
management plans  r public land

(3) Assist in resolving, to the extent
practical inconsistencies between
Federal and non Federal

government plans;

(4) Provide for meaningful public
involvement of other Federal
agencies, State and local
government officials, both elected
and appointed, and Indian tribes. in
the developtment of resource
management plans, including carly
notice of final decisions that may
have a significant impact on non
Federal lands, and

(5) Where possible and appropriate.
develop resource management plans
eollaberatively in coordination with
cooperating agencies

(b} Coaperating ugencies When preparing

a resource management plan, the
responsible official will tarlow
appheable-regutuhons-regarding-the
wnvtatton-of eligible governmental
entities (see 43 CFR 46 225)10
participate as cooperating agencies The
same requirement applies when the
BLM amends a resource management
plan and prepares an environmental
impact statement to inform the
amendment. In addition, the responsible
official musi consider a request by an
eligible governmental entity o
participate as a cooperating agency (sce
43 CFR 46.225(cy). If there is a denial
tfor a request to become a cooperating
agency, the deciding oficial will
respond 1o the request ctplaining why
the denial is appropriate,

(1) When a cooperating agency isa
non Federal agency. a
memorandum of understanding will
be used and will include a
commitment to maintain the
confidentiality of documents and
deliberations during the period prior
fo the public release by the BLM of
any documents including drafts (see
43 CFR 46.225(d)).

{2) The responsible official will
collaborate with cooperating
agencies—an-teasthle-and-uppropriate
given-thewinterests—cope-of
expertise-and-the constrainty-ol-thew
resourees- during the following
steps in the planning process
(i) [Identification of planning

issues (see § 1610.5 1),

(i) Formulmion of resource
management allernatives (see §
16105 2)

{i1i) Estimation of effects of
alternatives (see § [610.5 3),

(iv) Preparation of the draft
resource management plan and
implementation strategics (see
§1610,5-4) and

) Preparation of the proposed
resource management plan
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whplemetatonsiraiesies  ee
§16105 5

(¢} Coordinunon requirements The BLM

will provide Federalagencies, State and

local governments and Indian tribes

opportunity for review advice and
suggestion on issues and topicswhich
may affect or influence other agency or
other government programs

(1) To facilitate coordination with State
governments deciding officials
should seek the nput of the
Governor(s) on the timing, scope,
and coordinationof resource
management planning, definition of
planning areas schedulingof public
involvement activitics andresource
management opportunitics and
constraints on public lands

(2) Deciding officials may eek written
agreements with Governor or their
designated representative on
processesand procedural topic such
asexchanging i ormation
providing advice and participation
and nmeframes for recerving State
government participati n and
review ina tmely fashion If an
agreement isnot reached the
deciding official will provide
opportunity for Governor andSiate
agency review advice and
suggestions on issues and topics
that the deciding official has reason
tobelieve could affect or influence
Stale government programs.

{3) The responsible official will notily
relevant State agencies of
opportunities for meaningful® public
involvement in the preparation and
amendment of resourcemanagement
plans consisient with Siate
procedures for coordination of
Federal activities for circulation
among State agencies, if such
procedures exist The responsible
official also will notify Federal
agencies, the elected heads of
county boards, other local
government units, and elected
government officials of Indian tribes
that have requested 1o be notified or
that the responsible official has
reasen to believe wouldbe
interested in the resource
management plan or plan
amendment. These notices will be
issued simultaneously with the
public notices required under §
1610.2 1 of this part

(4) The BLM will provide Federal
agencies, State and local
governments, and Indian tribes the
time period prescribed undet §
1610.2 of thispart for review and

comment on resource management
plans and planamendments

(d) Consisreney Review The deciding

official, in compliance with sectio

1611 of this fitle, shall

{1} Ensure that it 15 as consistent ¢
possible with land use and resource
related planning and management
programs of other Federal agencics,
State a rencies, Indian tnibes and
local »wemments that 11y be
affected as prosenbed by 16103 2
of this tle.

) Identity areas where the proposed
resource management plan or plan
amendment is Inconsistent with
such land use and resource related
planning and management programs
and provide reasons why the
meonsistencies exist and carnot b

emedied. and
Notfy the other Federal agencies.,
State arencie  Indinribe or local
governments w th whom
consisiency 1s not achieved and
indicat * any appropriate methods
procedures, achions and or prograr s
which the deciding official be weves
wmay lead 1o resolun noof such
mnconsistencivs

(4) The resource m pagement plan
documentation s wll show how
those inconsiste ciey were
addressed and, 1 possible. resolved

(¢} Resource advisory councils. When an

advisory council has been formedunder
section 309 of FLPMA for the area
addressed in a resource management plan or
plan amendment, the BLM will inform
that council, seck its views. andconsider
them throughout the planning proces

§1610.3-2 Consistency requirements.
(2) Resource management plans will be

consistent with etfetaly-a
tand-use-plans land use and
resource related planming and
management programs of other Federal
agencies State and local governments
and Inchan tribes to the maximum
extent the BLM finds practical and
consistent with the purposes of FLPMA
and other Federal law and regulations
applicable to public lands, and the
purposes, pohcie and programs of such
laws and regulauons
(1) The BLM will to theextent
pracucal keep apprised of oifieiaty
and-use
plaas—et-State-and-oeal
soverprerts-apd-Rdiamrbes St
and local governmental and tribal
land vse and resource related
planming and mana rement
programs aad-givevensideration-io

Color Key
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these-plins-that-are-germmanenthe
developrent-of-resource
Hangsement-pune

Fhe Bl s aor regqinred o addres~
the-consisien y-reginremeits-oi-this
section H the-responstble ol in! has
noi-beei-notibied i wiiting by
Stte-and local-governienteor
I trthesol 1 app irent
HICORSH e Y-

(3} If a Federal agency, State and local
government, or Indian tribe notifies
the responsible official, in writing,
of what they believe to be specifie
inconsistencies between the BLM
resource management plan and their
oftremly-approved- ndadopied
tundhuse-plans land use aml resource
refated planning and management
programs BLM will. in
coarcdination with any cooperating
agencics, resedres-managemeni-plan
provide. within 90 days,
documentation wiH describing the
extent to which the BLM could
reconcile any inconsistencies and
show whether the BLM plans 10
show-how-these-teonsistencies
were-addressed-and, if possible,
resolve | them.

{4) Where the-officially-approvedand

and-use-plans-of-State-and
loeal-gevermnment-differ-fronreach
ather land use and resource related
planning and management programs
diflfer, those of the higher authority
willnormally be followed.

(b) Governor's consistency review. Prior 1o

the approval of a proposed resource
management plan or planamendment,
the deciding official will submit to the
Governor of the State(s) involved, the
proposed resource management plan or
plan amendment and will identify any
relevant knowninconsistencies with e
official wthand-adopteddandase
plans-ol-Staie-and-local-govermnents
State or local land use and resource
related planning and management
programs
(1} The Governor(s) may submit a
written document to the deciding
official within 60 days after
receiving the proposed resource
management plan or plan
amendment that:
(i) Ildemtifies inconsistencies with
oftely-approved-and
ans ol-State
ancHocalgoverniients
land use and resource
related planning and
management programs and
providesrecommendations to
remedy the ideatificd
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inconsistencie or
(ii} Waives or reduce the 60 day
period
(2) If the Governor s) doesnot resp nd
within the 60 day penod, the
resource management plan or plan
amendment is presumed 10 be
consistent
If the document subnmutted by the
Governor(s) recommends
substantive changes that were not
considered during the pubhic
involvement process, the BLM will
notify the public and request written
comments on these changes
The deciding official will notify the
Governor(s) in writin of hus r her
decision regarding these
recommendations and the reasons
for this decision
(i) The Govemor( } may submita
writlen appeal to the Direct r
within 30 days after receiving
the deciding official  decision
) The Birectorwitl-eenmderthe
GoverRors I —EamReRts-H
sendering-a-final-decision The
Dhrector shall accept the
recommiendations of the
Governorts) if hefshe
determines that they provide
for a reasonable balance
between the national interest
and the State’s interest. The
Director will notify the
Govemor(s) in writing of his or
her decision regarding the
Governor’s appeal. The BLM
will netiiy-thepubhie-of-this
deersron-and-make-the-weitten
docron-avalable-to-the-pubhe
publish i the Federal
gis 'r the reasons for
his/her detern inanon © accept
or reject such Governor's
recommiendations.

§1610.4 Plunning asscssment,

Before initiating the preparation ofa
resource management plan the BLM will,
consistent with the nature scope.scale, and
timing of the planning effort, complele a
planning assessment

(a) Information guthering. The responsible

official will

(1) Amange for relevant resource,
environmental ecological, social,
economic, and institutional data and
information to be gathered, or assembled
il already avaulable, including the
identificanon of potential ACECs (see §
1610.8 2) Inventory data and
information will be gathered in 2 manner
that aids the planning process and avoids
unnccessary data-gathering,
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ldenufy, in coordination with cooperating
agencies, relevant national, regional or
local land use and resource related
planming and management programs for
consideration in the planning
assessment. These may include, but are
not mited to executive or Secretanal
orders, Departmental or BLM policy,
Director or deciding official guidance.
mitigation strategies, interagency
instiatives, and Siate or mulu-state
resource plans:

(3} Provide opportunities for other Federal
agencies, State and local governments
Indian tribes and the public to provide
existing data and information or suggest
other policies guidance, strategics, or
plans descnbed under paragraph (a}(?) of
thus section,? for the BLM's
consideration in the planning asse sment,
and

4 Idenufy relevant public views concermng
resource, environmental, ecological,
social, or economic conditions of the
planning area,

(b) Infermate n gualin. The responsible official

will evaluate the data and information
gathered under paragraph (a) of this section to
determine il it 15 lngh quality information
appropriate for use wn the planning
assessment and 10 identify any data gaps or
further information needs and identify
strategies to obtain missing or incomplete
data or information. 10

(c) Assessiment. The responsible official will

assess the resource, environmental,

ecological, social, and economic conditions

of the planning area At a minimum, the
responsible official will consider and
document the following factors in this
assessment when they are applicable

(1) Resource management authorized
by FLPMA and other relevant
authorities;

(2) Land status and ownership, exi ting
resource uses, infrastructure,and
access patierns in the planning area

{3) Current resource, environmental,
ecological, social, and economic
conditions, and any known trends
related to these conditions

(4) Known resource threshelds
OPPOriUNtiLs, o nstrants, or
hnntations;

(5) Spevtfic requrements and oo nstrants 1o
dchieve consistency and avoid possible
conflicts wath land use and resource
related planning and management
pro rrams of other Federal agenies,
Statc and local govemment age cies, and
Indian inbes,

(6) Areas of potential importance
within the planning area, including
(i)  Areas of tribal, traditional, or

cultural importance,
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Blue language in current regulations that should be mamtaned

Green new anguage that would inpr v planmng efforts o
coordhnate and collaborate with State and locyl govermments
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(ii) Habiat for special status
species, including Siate
and/or lederally-listed
threatened and endangered
species;

(iii} Other areas of key fishand
wildlife habitat such as big
zame wintering and summer
areas, birdnesting and feeding
areas, habitat connectivity or
wildlife migrationcorridors,
and areas of large and intact
habitat:

(iv)  Arcasobrelabveveological
importance' L sucl 15 Areas
focused on dominant patterns of
habitat extent, habitat condition,
habitat connectivity, and overall
plant and animal species diversity
thasrdrerensetheabihral
terrestrialand-ugqe )
the-planning-area-to-adaptio;
Fesisi—orrecover-fronrchange

{v) Lands with wilderness
characteristics, candidate
wild andscemc rivers, or areas
of significant scenic value;

(vi) Areas of significant historical
value including
paleontological sites

(vii) Existing designations located
in the planning area, such as
wilderness, wilderness study
areas wild and scenic rivers,
national scenic or histaric
trails.or ACECs;

(viii) Areas with potential for
renewable or non renewable
energy development or
energy transmission,

(ix} Areas of importance for
recreation activities or access,

(x)  Areas of importance for
public health and safety, such
as abandoned mine lands or
naturat hazards

(7) Dominant ecological processes,
disturbance regimes, and stressors,
such as drought, wildland fire,
invasivespecies, and climate
change: and

{8) The various goods and services,
including ecological services, that
people obtain from the planning
area such as:

(i)  The socioeconomic impacts
and contributions
of . enak-pattenad, or
wrerraHent-Hnportanee-of
these goods and services,

(ii}  Available forecasts and
analyses related 10 the supply
and demand forthese goods
and services, and
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(ili) The estimated level of these
goods and services that may
be produced on a ustained
yield basis.

(d) Planning asvessment report The
responsible official will document the
planning assessment in a report made
availabie for public .
which includes the identification and
rationale for potential ACECs. To the
extent practical, any non sensitive
geospatial information used in the
planning assessment should be made
available to the public on the BLM’s
Website

(e) Plan amendments. Before initiating the
preparation of a planamendment for
which an environmental impact
statement will be prepared, the BLM
will complete a planning assessment for
the geographic area being considered
for amendment. The deciding official
may waive this requirement for
maintenance.' auneramendments-omit
HA-CSHAZ-PEARRE ASSes RS

determimed-to-be-adequiie-

§ 1610.5 Preparation of a resource
management plan.

When preparing a resource management
plan, or a plan amendment for which an
environmental impactstatement will be
prepared, the BLM., in coordinauon
any cooperating agencies, will follow the
process described in §§ 16105 | through
16105 5.

§ 1610.5-1 Identification of planning issues.

(a) The responsible official will prepare a
preliminary statement of purpose and
need, which briefly indicates the
underlying purpoese and need to which
the BLM isresponding (see 43 CFR
46.420). This statement will be
informed by Director and deciding
official guidance (sec §1610.1 1(a)),
public views (see § 1610.4(a)(4)). the
planning assessment (see § 1610 4(c)).
the results of any previous monitoring
and ¢valuation within the planning area
(see § 1610,6—4), Federal laws and
regulations applicable 1o public lands,
and the purposes, policies, and
programs of such laws and regulations
The BLM will initiate the identification
of planning issues by notifying the
public and making the preliminary
statement of purpose and need available
for public review.,

(b) The public, other Federal agencics
State and local governments, and Indian
tribes will be given an opportunity 10
suggest concerns, needs, opportunities,
conflicts or constraints related to
resource management for consideration
in the preparation of the resource
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management plan The responsible
official in coordination

cooperating sgencics, will analyze tho ¢
suggestions and other available data
andinformation such as the planning
assessment (see § 1610 1), and
determine the planning 1ssues to be
addressed during the planning process
Planning issues may be modified durin
the planning process to incorporate new
nformation The dentification of
planning 1ssues should be integrated
with the scoping process required by
regulations implementing the National
Environmental Policy Act (40CFR
1501.7 .

§ 1610.5-2 Formulation of resource
management alternatives.
(a) Alternatives development The BLM. in

coordinanon with any cooperating

will consider all reasonable
resource management alternatives

(alternatives) and develop several

complete alternatives for detailed study

The decision o designate alternatives

for further development and analysis

remains the exclusive responsibility of
the BLM.

(I The alternatives developed will be
informed by the Director and
deciding official guidance (see §
1610.1(a)), incoordination
cooperating agencics the planning
assessment (see § 1610.4), and the
planning issues (see § 16105 1)

(2) In order to hmut the total number of
alternatives analyzed in detail 1o a
manageable number for presentation
and analysis reasonable variations
may be treated as sub-alternatives

{3) One alierative will be forno
action, which means continuation
of present level or systems of
resource management

4) The resource management plan will
note any alternatives identified and
eliminated from detailed study and
willbriefly discuss the reasons for
theirelimination,

(b) Rattonale for alternatives The resource

management plan will describe the

rationale for the differences between

alternatives The rationale will include

(1) A description of how each
alternative addresses the planning
issues, consistent with the
principles of multiple use and
sustained yield or other applicable
law;

(2) A descripu of how cach
alternanve does or dous not
aclieve con astency wath land use
and res urce re atd ply mng and
mana remehtpror un 0 her

Blue language in current regulatons that should be mamtained

Green new language that would improve planntng effonts to
coordinte and collaborate with State and local governments

language th atis not found in current regulations and should not be adopted

Federal agencies, State and tocal
government agencies and [ndian
tribes, that were identified during
the planning assessment or in
coordination with cooperating
agencies. Where an inconsistency
exists, the rationale for aliernatives
should deseribe the extent to
which the BLM could reconcile
any such inconsistency."

(3) A description of management
direction that is common to all
alternatives and

(4) A description of how management
direction varies across alternatives
to addres the planning issues

(€) Public review ofpreliminar

ulternaiives The responsible official
will make the preliminary alternative
and the preliminary ratonale for
alternatives available for public review
prior to the publication of the draft
resource management plan and draft
environmental impact tatement

(d) Changes 1o preliminan alternatives

The BLM may change the preliminary
alternatives and prehimnunary rationale
for alternatives as planning proceeds if
it determines thatpublic sugge tions or
other newinformation make such
changes necessary

§ 1610.5-3 Estimation of effects of nlternatives.
(a) Busis for analysis Therespon ible

official 1n coordination

cooperalimg agencics, will iWdentify the

procedures, assumptions, and indicators

that will be used to estimate the

environmental,ecological, social and

economic effects of implementing each

alternativeconsidered in detail

(1) The responsible official will make
the preliminary procedures,
assumptions, and indicators
available for public review prior to
thepublication of the draft resource
management plan and draft
environmental impact statement

(2) The BLM may change the
procedures, assumptions and
indicators as planning proceeds if it
determinesthat public suggestions
or other newinformation make such
changes necessary

(b) Effecis unalysis The responsible

official. in coordination with any
cooperating agencics will estimate and
display the environmental ecological.
economic, and social effects of
implementingeach aliernative
considered in detail Theestimation of
effects will be guidedby the basis for
analysis, the planningassessment, and
proceduresimplementing the National
Environmental Policy Act The estimate
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may be stated in terms of probable
ranges where effects cannot beprecisely
determined.

§1610.5-4 Preparation of the draft resource
management plan, selection of preferred
alternatives and preparation of
tmplementation strategies.

{a) The responsible official n coordination

mnplernentationstrategrestorthe
N Fee-managemet—plan-
as-appropriate-

{c) The deciding official will publish the e

documents and file the final
environmenta impa t statement with
the Environmental Protection Agency

§ 1610.6 Resource management plan approval,

with any cooperann 7 arencics will
prepare a draft resource management
plan based on Director and deciding
official guidance, cooperating agency
the planning assessment, the

implementation and modification.

§ 1610.6-1 Resource management plan
approval and implementation,
{a) The deciding official may approve the

planning issues, and the estimation of
the effects ofalternatives. The draft
resource management plan and draft
environmental impactstatement will
evaluate the alternatives,identify one or
more preferred alternatives and, if’
provided {wlcmiai implementation
strategies * and explain the rationale for
the preference. The decision toselect a
preferred alternative remains the
exclusive responsibility of the BLM.
The resulting draft resource
management plan and draft
environmental impact statement will be
forwarded to thedeciding official for
publication and filing with the
Environmental Protection Agency for
publication in the Federal Register,

{b) The responsible ofTicial will prepare
implementation strategivs for the
proposed resource nmanagement plan,
as appropriate. Preparation of any
implementanon strategies requires
interagency coordination as
described under §81610.2and
161073

(¢) This draft resource management plan
and draft environmental impact
statement will be provided for comment
to the Governor(s) of the Suate(s)
involved, and to officials of other
Federal agencies, State and local
governments and Indian tribes that the
deciding official has reason 10 believe
would be interested (see §1610.3 1(c) .
This action constitutes compliance with
the requirements of § 3420.1 7 of this
title.

§ 1610.5-5 Sclection of the proposed resouree
management plan and-prepurntion-of
implementationstralegios,

(a) After publication of the draft resource
management plan and draft
environmental impact statement, the
responsible official will, in coordinanon
with any cooperating agenc ies, evaluate
the comments received and prepare the
proposed resource management plan and
final environmental impactstatement

(b} nsible-offic
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resource management plan or plan
amendment £ r whi h an
environmental impact statement wa
prepared noearher than 30 days after
theEnvironmental Protection Agency
publishes a notice of availability of the
final environmental impact statement in
the Federal Register

Appro al will be withheld on any
portion of a resource management plan
or plan amendment being protested see
§ 1610.6-2) unul final action has been
completed on uch protest. If after
publication of a proposed resource
management plan or plan amendment
the BLM intends to select analiernative
that 1 encompas ed by the range of
alternatives in the final environmental
wmpact statement or environmental
assessment butis ubstannally
different than the pr posed resource
management plan or plan amendment
the BLM will notify the public and
request written comments on the change
before the resource management plan or
planamendment is approved

The approval of a resource management
plan or a plan amendment for which an
environmental impactstatement is
prepared will bedocumented in a
concise public recordof the decision
meeling the reguirements of re rul e ns
fur the National Environmemal Pohcy
Act ol 1909 (see 40 CFR § 1505

§ 1610.6-2 Protest procedures.
(a) Any person who participated in the

preparation of the resourcemanagement
plan or plan amendmentand has an
interest which may beadversely
affecied by the approval ofa proposed
resource management plan orplan
amendment may protest suchapproval
A protest may raise only those issues
which were submitted for therecord
uring the preparation of theresource
anagement plan or planamendment
ce §§1610.4 and 1610 5
) Submusvion, The protest must be in
writing and must be filed with the
Director The protest may be filed a

9
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a hard-copy or electronically. The
responsible official will specify
protest filing procedures for each
resource management plan or plan
amendment,including the method
the public may use to submit a
protest electronically.

(2) Timing. For resource management
plans or plan amendments for
which anenvironmental impact
statement wasprepared, the protest
must be filedwithin 30 days after
the date theEnvironmental
Protection Agency published the
notice of availability of the final
environmental impact statement in
the Federal Register. For plan
amendments for which an
environmental assessment was
prepared, the protest must be filed
within 30 days after the date that the
BLM notifies the public of
availability of the amendment.

(3) Content requirements. The proiest
must:

(i} Include the name, mailing
address. elephone number,
email address (ifavailable), and
interest of the personfiling the
protest;

(ii) State how the protestor
participated in the preparation
of the resource management
plan or planamendment;

(iii) tdentify the plan component(s)
believed to be inconsistent
with Federal laws or
regulations applicable to public
lands or the purposes, policies
and programs of such laws and
regulations, or in their absence,
land vse and resource related
planning and management
programs of State agencics
Indian tribes and local
govcrnmcnls:

(iv) Concisely explain why the plan
component(s) is believed tobe
inconsistent with Federal laws
or regulations applicable 1o
public lands or the purposes,
policies, and programs of such
laws and regulations, or land
use and resource related
plunning and management
programs of State agencies,
Indian tribes and local
governments andidentify the
associated issue or issues
raised during the preparation of
theresource management plan
or planamendment, and

(v) Include a copy of all
documents addressing the issue
or issues that were submitted
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during the planning process by
the protesting party or an
indicationof the date the issue
or issues werediscussed for the
record.

(4) Availabitiry. Upon request, the
Director will make protesis
availableto the public.

(b) Except as otherwise provided in §
1610.6-1(b), the Director will render a
written decision on all protests before
approval of the resource management
plan or plan amendment. The Director
will notify protesting pariies of the
decision. The decision on the protest
and the reasons for the decision will be
made available to the public. The
decision of the Director is the final
decision of the Department of the
Interior.

{c) The Director may disrniss any protest
that does not meet the requirements off
this section.

§ 1610.6-3 Conformity and implementation.

(a) All future resource management
authorizations and actions, and
subsequent more detailed or specific
planning, will conform to the plan
components of the approved resource
management plan.

(b) After a resource management plan or
plan amendment is approved, and if
otherwise authorized by law,
regulation, contract, permit,
cooperative agreement, or other
instrument of cccupancy anduse, the
BLM will take appropriate measures,
subject 1o valid existing rights, 1o
make operations and activities under
existing permits, contracts,cooperative
agreements, or other instruments for
occupancy and use.conform to the
plan components of theapproved
resource management plan orplan
amendment within a reasonable period
of time. Any person adversely affected
by a specific action being proposed to
implement some portion ofa resource
management plan or planamendment
may appeal such actionpursuant to 43
CFR 4.400 at the time the specific
action is proposed for implementation,

(c) If a proposed action is not in
conformance with a plan component,
and the deciding official determines
that such action warrants further
consideration before a resource
management plan revision is
scheduled,such consideration will be
through aresource management plan
amendmentin accordance with §
1610.6-6 of this part.

(d) More detailed and site specific plans
for coal, cil shale and tar sand

Color Key

resources will be prepared in
accordance with specific regulations
for those resources: part 3400 of this
title for coal: part 3900 of this title for
oil shale; and part 3140 of this title for
tar sand. These activity plans will be
inconformance with land use plans
prepared and approved under the
provisions of this part.

§ 1610.6-4 Mounitoring and evaluation.

The BLM will monitor andevaluate the
resource management plan inaccordance
with the monitoring and evaluation
standards and monitoring procedures to
determine whether there is sufficient cause
1o warrant amendment or revision of the
resourcemanagement plan. The responsible
official will document the evaluation of the
resource management plan for public
review.

§ 1610.6-5 Maintenance.

Resource management plans may be
maintained as necessary to relfecl easrect
typographical-ormanpingerrorraro
refleet minor changes'” in-mappingerdata,
Maintenance will not change a plan
component of the approved resource
management plan and —exceptio-correct
typosraphical-ornapping rmws o+ 13
retleetminorchanges rnappingordati-
shall not result in expansion in the scope of
FESOURLY Uses OF Testrictions, or change wons.
condinons, and decision of the approved plan
Mainenance is not considered a resource
management plan amendment and does not
require the formal public involvement and
interagency coordination processdescribed
under §4§ 1610.2 and 1610.3 of this part or
the preparation of anenvironmental
assessment orenvironmental impact
statement. Whenchanges are made to an
approved resource management plan
through plan maintenance, the BLM will
notify the public and make the changes
availablefor public review at least 30 days
prior to their implementation. Maintenance
shall be documiented in plans and
supporting records,

§ 1610.6-6 Amendment.

(a) A plan component may be changed
through amendment. An amendment
may be initiated when the BLM
determines monitoring and evaluation
findings, new high quality information,
new or revised policy, a proposed
action, or other relevant changes in
circumstances, such as changes in
resource, environmental, ecological,
soctal, or economic conditions,
warranis a change to one or more of the
plan components of the approved
resourcemanagement plan, An
amendment willbe made in conjunction

10

Blue: language in current regalations that should be maintained

Green: new language that would improve planning cfforts 1o

coordinate and collaborate with State and local governnents

Bed: language that is not found in curment regulations and should not be adopted

with anenvironmental assessment of the
proposed change, or an environmental
impact statement, il necessary. When
amending a resource management plan,
the BLM will provide for public
involvement (see § 1610.2), interagency
coordination and consistency (see §
1610.3), and protest (see § 1610.6-2), In
all cases, the effect of the amendment
on other plan components will be
evaluated. If the amendment is being
considered in response to a specific
proposal. the effects analysis required
for the proposal and for the amendment
may occur simulianeousiy.

{b) If the environmental assessment does
not disclose significant impacts,the
responsible official may make a finding
of no significant impact andthen make a
recommendation on theamendment to
the deciding official for approval, Upon
approval, the BLMwill issue a public
notice of the action taken on the
amendment. If the amendment is
approved, it may be implemented 30
days after such notice.

(c) If the BLM amendsseveral resource
management planssimultaneously, a
single programmatic environmental
impact statement orenvironmental
assessment may be prepared to address
all amendments.

§ 1610.6-7 Revision.

The BLM may revise a resource
management plan, as necessary, when
monitoring and evaluation findings
GHEH-0) (§ 1610.6-4)", new data, new
or revised policy, or other relevant changes
in circumstances affect the entire resource
management plan or major portions of the
resource management plan. Revisions will
comply with all of the requirements of this
part for preparing and approving a resource
management plan.

§ 1610.6-8 Situations where action can be
taken bascd on another agency’s plan, or
land use analysis.

These regulations authorize the
preparation of a resource management plan
for whatever public land interests exist in a
given land area, including mixed
ownership where the public land estate is
under non-Federal surface, or
administration of the land is shared bythe
BLM and another Federal agency. The
BLM may rely on the plans or the land use
analysis of other agencies when split or
shared estate conditions exist in any of the
following situations:

(a) Another agency’s plan(Federal, tribal,
State, or local) may be relied on as a
basis for an action only if itis
comprehensive and has considered the
public land interest involved in a way
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comparable to the manner in which it
would have been considered in a
resource management plan, including
the opportuniy for public involvement
and-rconsistentwit-FederaHawsrand
epzulationsapplicable-to-pubhelandy

and-th heweand
programs of-such-lawsand
Fegulnbens

(b) Afer evaluation and review the BLM
may adopt another agency’s plan for
continued use as a rcsourcem:mag::mcm
plan so long as the-plar-tr-consistent
with-kederal-laws-andregulations
apphcable-to-publietands-and-the
pt nrot
sueh-leweand regulabons—and an
agreement is reached between the BLM
and the other agencyto provide for
maintenance and amendment of the
plan, as necessary

(c} A land use analysis may be rehed on to
consider a coal lease when thereis no
Federal ownership interest in the
surface or when coal resources are
insufficient 1o jusufy plan preparation
costs The land use analysis process, as
authorized by the Federal Coal Leasing
Amendments Act consi ts of an
environmenial assessment or impact
statement, public participation as
required by § 1610 2, theconsuliation
and consistency determinations required
by § 1610 3 the protest procedure
prescribed by §1610 2, and a
decision on the coal [ease proposal A
land use analysis meets the planning
requirements of section 207 of FLPMA,,

§ 1610.7 Management decision veview by
Congress.

FLPMA requires that any BLM
management decision or actionpursuant to
a management decisionwhich totally
eliminates one or moreprincipal or major
uses for 2 ormore years with respecttoa
tract of 100,000 acres or more will be
reported by the Secretary to Congress
before it can be implemented This report is
not required prior to approval of a resource
management plan which if fully orpartially
implemented, would result insuch an
elimination of use(s}. The required report
will be submitied as the first action step in
implementing thatportion of a resource
management plan which would require
climination of such a use.

§ 1610.8 Designation of areas.

§ 1610.8-! Designation of areas unsuitable for
surface mining.
(a)
(1) The planning process isthe chief
process by which public land i
reviewed 1o assess whether there are

Color Key

areas unsuitable for all or certain
types of urface coal mining
operations under section 522 b) off
the Surface Mining Control and
Reclamation Act The unsuitability
criteria to be applied during the
planning process are foundin §
3461 1 of this title

When petitions to designate land
unsuitable under section 527 ¢) of
theSurface Mining Control and
Reclamation Act are referred to the
BLM for comment, the resource
management plan, or plan
amendment 1if available,will be the
basi forreview

After a resource management plan
or plan amendment 15 approved 1n
which lands are assessed a
unsuitable the BLM will take all
necessary steps 1o implement the
results of theunsustability review as
it applies to allor certain types of
coal mining

[} The resource management planning
process 1s the chief proces by
which pubhe lands are reviewed for
de 1gnation as unsuitable for entry
orleasing for rmning operations for
mineral and materials other than
coalunder ection 601 of the
Surface Mining Control and
Reclamation Act

2) When petitions to designate lands
unsuitable under section 601 of the
Surface Mining Control and
Reclamation Act are received by the
BLM., the resource management
plan, if available, will be the basi
for determinations for designation

(3) After a resource management plan
or plan amendment in which lands
are designated unsuitable is
approved theBLM will take all
nece sary steps to implement the
results of theunsuitability review as
it applies tominerals or materials
other than coal

§ 1610.8-2 Designation of areas of critical

environmental concern.

(a) Areas having potential for ACEC
designation and protection will be
identified through inventory of public
lands and during the planning
assessment The inventory data will be
analyzed to determine whether there
are areas containing resources, values,

systems or processes, or hazardseligible
for further consideration for designation

as an ACEC In order to be a potential
ACEC both of the following criteria
must be met

{1) Relevance. There must be present a

Blue language in current regulations that should be masntuned

Green new language that would improve planning effons 1o

coordinate and collaborate with State and local governments
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significant historic, cultural, or
scenic value; a fish or wildlife
resource or other natural system or
process; or natural hazard; and

(2) hmporiance. The value, resource,
system, process, or hazard described
inparagraph (a)(1) of this section
must have substantial significance
and values. This generally requires
qualities of special worth,
consequence, meaning,
distinctiveness, or cause for
concern. A natural hazard can be
important if it is a significant threat
to human life orproperty,

(b) Potential ACECs will be considered for
designation during thepreparation or
amendment of a resource management
plan. The identilication of a potential
ACEC does not, in of itself, change or
prevent change of the management or
use of public lands.

(¢) Potential ACECs require special
management attention (when such areas
are developed or used or no
development is required) to protect and
prevent irreparable damage 1o the
important historic, cultural, or scenic
values, fish and wildlife resources or
other natural system or process, or 10
protect life and safety from natural
hazards.

(1) Upon release of a draft resource
management plan or plan
amendmentinvolving a polential
ACEC, tha-BlM-wall-notby-the
pubhe-ofcacl-potentiabAChCund
aRy—spec kit inageent-ailenton
which-would-oocurtii-were
fermalth-destznated—the deading
official shall publish a notice in the
Fedeeal Register listing cach
ACEC proposed and specifymng the
resource use lmitations, it any,
whiich would occur it it were
lormally designated The notice
shall provide a 60 day penod lor
public comment on the proposed
ACEC designation

(2) The approval of a resource
management plan or plan
amendmentthat contains an ACEC
constituies formal designaton of an
ACEC. The approved plan will
include a list of alldesignated
ACECs, and include any pecial
management attention identified to
protect the designated ACECs.

§ 16109 Transition period.

(a) Until superseded by resource
management plans management
framework plans may be the ba i for
considering propo ed actions as
follows:
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(b)

(c)

(1) The management framework plan

must be in compliance with the
principle of multiple use and
sustainedyield. or other applicable
law, and must have been developed
with publicinvolvement and
governmentalcoordination. but not
necessarilyprecisely as prescribed
in §§ 1610.2and 16§0.3 of thispart.

(2) For proposed actions a

determination will be made by the

responsible official whether the

proposed action is in conformance
with the management framework
plan. Such determination will be in
writing and will explain the reasons
for thedetermination.

(i) If the proposed action is in
conformance with the
management framework plan,
it may be further considered for
decision underprocedures
applicable to that type of
action, including the regulatory
provisions of the National
Environmental Policy Act.

(ii) 1f the proposed action is not in
conformance with the
management framework plan,
and if the proposed action
warrants further consideration
before a resource management
planis scheduled for
preparation, such consideration
will be through anamendment
to the managementframework
plan under the provisions of §
1610.6-6 of this part.

(1) If an action is proposed where public

lands are not covered by a
management framework plan ora
resource management plan, an
environmental assessment or an
environmental impact statement, if
necessary, plus any other data and
analysis deemed necessary by the
BLM to make an informed decision,
will be used to assess the impacts of
theproposal and to provide a basis
for a decision on the proposal.

(2) A land disposal action maybe

considered before a resource
management plan is scheduled for
preparation, through a planning
analysis, using the process
described in § 1610.6-6 of this part
for amending a plan.

(1) When considering whether a

proposed action is in conformance
with a resource management plan,
the BLM will use an existing
resourcemanagement plan approved
prior toApril 25, 2016 until it is

Color Key

Blue: language in current regulations that should be maintained
Green: new language that woeuld improve planning efforts to
coordinate and collaborate with State and local governmenis

superseded bya resource
management plan or plan
amendment prepared under the
regulations in this part. In such
circumstances, the proposed action
must either be specifically provided
for in the resource management
plan orclearly consistent with the
terms,conditions, and decisions of
theapproved plan.

(2) If a resource management plan is

amended by a plan amendment
prepared under the regulations in
this pari, a future proposed action
musteither be consistent with the
plancomponents of the approved
resource management plan or the
terms,conditions, and decisions of
theapproved resource management
plan.

{3) If the preparation, revision, or

amendment of a plan was formally
initiated by issuance of a notice of
intent in the Federal Register prior
to April 25, 2016, the BLM may
complete and approve the resource
management plan or plan
amendment pursuant to the
requirements of this part or to the
provisions of the planning
regulations in 43 CFR par1 1600
(revised as of October 1,2015).

[FR Doc. 2016-03232 Filed 2-24-16; 8:45

BILLING CODE 4310-84-P

Red: language that is not found in current regulations and should not be adopied
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' This is a term of art that should be defined for compliance with FLPMA §202(c)(9), DOI Regulations, and NEPA Regulations.

* "Minor Change" is added for better consistency throughout the document. The language is pulled from the BLM Land Use
Planning Handbook H-1601 at Appendix F, page 14 and existing 43 C.F.R. § 1610.5-4.

3 FLPMA requires consistency with four different types of "plans,” not just "land use,” and not “officially adopted,” or
"approved.” Accord FLPMA § 202(c)(9): State, local, and tribal “land use planning and management programs, .. stalewide
cutdoor recreation plans... approved land resource management programs. .. land use plans... plans germane in the
development of land use plans... land use programs... local plans.” The NEPA Regulations also speak to consistency at 40
C.F.R. § 1502.16(c): “This section [Environmental consequences] shall include discussions of: (c) Possible conflicts between the
proposed action and the objectives of federal, regional and local (and in the case of a reservation. Indian tribe) land use plans,
policies and controls for the area concerned. (See §1506.2(d))."

* This language is from the 2012 U.S. Forest Service Planning Regulations at 36 C.F.R. § 219.2(b)(3). See 71 Fed. Reg. 21162,
21261 (April 9, 2012).

* Replaces existing § 1610.3-1. Coordination of planning efforts. (b) "State Directors and Field Managers will consider any
requests of other Federal agencies, state and local governments, and federally recognized Indian tries for cooperating agency
status. Field managers who deny such requests will inform the State Director of the denial. The State Director will determine if
the denial is appropriate.” Accord DOI's NEPA Regulations at 43 C.F.R. 46.225 i¢): "The Responsible Official for the lead
bureau must consider any request by an eligible governmental entity to participate in a particular environmental impact statement
as a cooperating agency. If the Responsible Official for the lead bureau denies a request. or determines it is inappropriate to
extend an invitation, he or she must state the reasons in the environmental impact statement. Denial of a request or not extending
an invitation for cooperating agency siatus is not subject to any internal administrative appeals process. nor is it a final agency
action subject to review under the Administrative Procedure Act. 5 U.5.C. 701 &/ seq.”

* FLPMA § 202(c)(9) requires meaningful public involvement.

7 Elimination of Duplication with State and Local Procedures, 40 C.F.R. § 1506.2(d) (“Where an inconsistency exists, the
statement should describe the extent to which the agency would reconcile its proposed action with the plan or law.").

¥ There is no definition for the term "substantive.” This means the BLM can interpret its meaning in its sole discretion. This
will take staff time to determine first if the recommendation is "substantive," then how to respond. The BLM should respond to
every recommendation if the Governor took the time to draft them. This does not serve the BLM's purpeses Lo save money on
staffl time or to ensure State involvement.

* ‘This shouldn't be limited to what's considered in (a)(2) if the public or non-cooperating agencies want to suggest "other
policies, guidance, strategies, or plans.”

" “This is helpiul for public review and involvement. 1f the public knows what the BLM does not have or cannot obtain, then it
gives the public the opportunity to help obtain that data or offer to develop studies. New language from BLM Land Use Planning
Handbook H-1601-1. Appendix G. Page 1. The U.S. Geological Survey could also use this information Lo base future research
efforts towards areas where information is lacking and needed from management decisions.

"' We ask that the BLM either omit or clearly define the meaning of "relative ecological importance.” The BLM Land Use
Planning Handbook has a section in Appendix F entitled, “Identify Arcas of Relative Ecological Importance to Guide Land Uses
and Management.” To maintain existing language, the three paragraphs can be pared down to this as a suggested revision to
16104 (¢)(5Xiv): Areas of relative ecological imporiance focused on dominant patterns of habitat extent, habitat condition,
habitat connectiviry, and overall plant and animal species diversity.

> The BLM's NEPA Handbook H 1790-1 at page 62 states "Socioeconomic impacts are usually indirect and largely fall on
communities and local government institutions, by definition located outside BLM-managed lands. While some mitigation
strategies are within the BLM's control, (such as regulating the pace of mineral exploration and development to minimize rapid,
disruptive social change), most mitigation strategies require action by other government entities—typically cities. counties, and
State agencies,” citing the BLM Handbook of Secio-Economic Mitigation, IV-2,
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" There is either plan maintenance or a plan amendment. There is no in-between. If an EIS is required, then this cannot be
waived.

¥ See 40 CF.R. § 1506.2. The goal is to describe inconsistencies early on in the planning process to determine how
inconsistencies can be reconciled prior to the draft.

15 Adding this exercise could help 1o prevent non-implementable decisions.
% See definition for "minor change.”

17 § 1610.4-9 does not exist in the proposed Regulations. Tt was instead moved to § 1610.64.

' This language is unnecessary. The agency must always be consistent with Federal laws and policy.
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