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UNITED STATES DISTRICT COURT

7

DISTRICT OF NEVADA

8
9
10
11
12

RICHARD MATHIS, Individually and as
Special Administrator of the Estate of JOE
ROBINSON MATHIS aka JOE R. MATHIS;
and as Trustee of the JOE ROBINSON
MATHIS AND ELEANOR MARGHERITE
MATHIS TRUST; JAMES MATHIS and
ANTHONY MATHIS,

13

Plaintiffs,

14

vs.

15

17

COUNTY OF LYON, a political subdivision
of the State of Nevada; RICHARD GLOVER,
an individual; DOES 1 through 20; and
ROES 1 through 20,

18

Defendants.
____________________________________/

16

CASE NO. 2:07-CV-00628-APG-GWF

MOTION FOR NEW TRIAL
OR IN THE ALTERNATIVE
MOTION TO ALTER OR AMEND
JUDGMENT AND REMITTITUR

19

THORNDAL, ARMSTRONG,
DELK, BALKENBUSH
& EISINGER
6590 S. McCarran, Suite B
Reno, Nevada 89509
(775) 786-2882

20

COMES NOW Defendant, LYON COUNTY, by and through its attorneys, Thorndal

21

Armstrong Delk Balkenbush & Eisinger, and hereby respectfully moves this Court, pursuant to Rule

22

59(a) and Rule 59(e) of the Federal Rules of Civil Procedure, for a new trial or, in the alternative,

23

to alter or amend the judgment and for remittitur.

24

***

25

***

26

***

27

***

28

***

1
2

MEMORANDUM OF POINTS AND AUTHORITIES

4

I.

5

INTRODUCTION
The facts of this case, as established at trial, are summarized as follows: the Plaintiffs’

7

elderly father, Joe Mathis, died unattended in his rural, Smith Valley residence and was

8

discovered on a welfare check conducted by the Lyon County Sheriff. After contacting Joe

9

Mathis’s sons, the Lyon County Sheriff’s office contacted the elected Lyon County Public

10

Administrator, Richard Glover, to take temporary control over the unattended residence. Glover

11

entered the Mathis residence and removed various items of personal property, which he deposited

12

at his office and in the public administrator storage locker. The Mathis sons arrived several days

13

later and accused Glover of stealing various items. Ultimately, the Mathis sons, the Mathis Trust

14

and the Mathis Estate brought suit against Lyon County and Glover, in both his official and

15

individual capacities, under both 42 U.S.C. §1983 and various supplemental state torts.

16

This case has been ongoing for a number of years, due in large part to Glover exercising

17

his interlocutory appellate rights and the fact that the Mathis Trust and Estate were unrepresented

18

for a lengthy period of time. This case has seen several rounds of dispositive motions, which in

19

turn have resulted in a series of dispositive ruling by this Court. In short, the remaining claims for

20

relief at trial, with respect to Lyon County, were two municipality liability claims premised upon

21

Glover’s underlying constitutional violations: (1) Glover’s failure to provide pre-deprivation

22

notice; and (2) Glover’s failure to obtain a search warrant. See Docket No. 205, at 15, 16; see

23

also Docket No. 253, at 3.

24
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attached hereto and all pleadings and papers on file herein.
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Said Motion is made and based upon the points and authorities set forth below, all exhibits

Apart from these remaining avenues of liability, all other causes of action against Lyon

25

County were previously dismissed, including the Plaintiffs’ state law claim for Negligent

26

Training and Supervision. Id. at 26. The Plaintiffs previously attempted to argue that their claim

27

for Negligent Training and Supervision was actually a municipal liability claim asserted under 42

28

U.S.C. §1983; however, the Court rejected this notion:
-2-

1

“The County moved for summary judgment on the Fifteenth Claim for
Relief (negligent supervision and training). (Dkt. No. 189 at 26.) Plaintiffs
assert that this is not a state law claim but rather a Monell claim asserting
municipal liability for failure to train. As the Complaint clusters this claim
with various state law claims and fails to even mention Monell or Section
1983 in relation to this claim, the Court agrees with the County that
this claim should be treated as a claim under state law.”

2
3
4
5
6

Id. at 17. (Emphasis added).
Upon properly construing Plaintiffs’ Fifteenth Claim for Relief as a supplemental state

7

tort claim, the Court granted summary judgment in favor of Lyon County and ruled as a matter of

8

law that the County did not have a legal duty to train and supervise its elected officials. The

9

Court specifically found as follows:

10

“It is a basic tenet that for an employer to be liable for negligent hiring,
training, or supervision of an employee, the person involved must actually
be an employee.” Rockwell v. Sun Harbor Budget Suites, 925 P.2d 1175,
1181 (Nev. 1996). Because Glover was an elected official rather than
an employee, the County cannot be liable under this tort. The Nevada
Supreme Court has not extended the tort of negligent supervision to
elected officials, and this Court is not inclined to extend it absent clear
direction from the Nevada Supreme Court. Therefore, Plaintiffs’ motion
for summary judgment on this claim is denied.

11
12
13
14
15
16
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With the Court having winnowed down the remaining legal issues, a jury trial in this

17

matter began on November 2, 2015. On November 10, 2015, a verdict was rendered in favor of

18

the Plaintiffs. However, over the course of the trial, the Court made numerous rulings which

19

were erroneous as a matter of law. These rulings directly prejudiced the Defendants and resulted

20

in a grossly excessive and unsupported award of damages, which was nothing short of an outright

21

miscarriage of justice.

22
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See Docket No. 205, at 26. (Emphasis added).

As will be discussed below, this Court erred as a matter of law when it permitted the

23

Plaintiffs to repeatedly argue that Lyon County failed to adequately train and supervise

24

Defendant Glover - even though no such claim existed; even though the Plaintiffs agreed they

25

would not offer such evidence 1 ; and even though the Court had already granted summary

26

judgment on this exact issue. The Court also erred as a matter of law when it rejected a proposed

27
1

28

See Exhibit No. 1 (Trial Transcript, 8:2-3, Afternoon, 11/2/15)(“We are not getting
into, I think, any of the topics that Mr. Brown just raised.”)
-3-

1

jury instruction offer by the County, which tracked the Court’s own language and would have

2

instructed the jury that an award of damages against the County could not be based on inadequate

3

training and supervision. The language of the proposed instruction is as follows:

4
5
6

See Docket No. 333, at 2. Lastly, the Court passed on its final opportunity to un-ring the

7

proverbial bell, when it told defense counsel that he was free to instruct the jury on the law of the

8

case and argue in closing statements that there was no training and supervision claim at issue.

9

The Court’s instruction to defense counsel conflicted with the Court’s sole authority to instruct

10

the jury, it conflicted with the Court’s other instructions, and it was a day late and a dollar short

11

in attempting to rehabilitate a jury that had already been exposed to days of inadmissible and

12

prejudicial evidence.

13
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“I instruct you that because Richard Glover was an elected official rather
than an employee of Lyon County, Defendant Lyon County cannot be
liable for any negligent hiring, training, or supervision of Richard Glover.”

The Court’s legal errors directly prejudiced the County and, as seen in the post-trial

14

comments made by a juror in the Las Vegas Review-Journal, this previously-dismissed training

15

and supervision claim formed the basis for the jury’s award of damages with respect to Lyon

16

County. Moreover, based on these juror statements, it is clear that the jury’s grossly excessive

17

award against Lyon County was intended to be improperly punitive in nature. As such, the

18

County respectfully submits that, interest of justice, these erroneous rulings must be rectified and

19

a new trial must be ordered in accordance with FRCP 59(a).

20

In the alternative, if the Court is not inclined to order a new trial to correct these

21

injustices, then the County hereby moves the Court, pursuant to FRCP 59(e), to issue an order to

22

remit damages based on the jury's award of excessive damages that were against the clear weight

23

of evidence. Furthermore, based on the post-trial comments made by the jury, the damages

24

awarded in the verdict were clearly issued under the influence of passion and prejudice and in

25

manifest disregard of the Court’s instructions. Moreover, not only was the jury’s award against

26

the County flagrantly excessive and punitive, but the jury clearly awarded duplicative damages

27

and an improper double-recovery. Therefore, if the Court is not inclined to order a new trial, then

28

the jury’s award on damages must be subject to remittitur under Rule 59(e).
-4-

1

II.

2

LEGAL ARGUMENT

3
4

A.

A New Trial is warranted under Federal Rule of Civil Procedure 59(a).
Rule 59(a)(1)(A) of the Federal Rules of Civil Procedure provides that after a jury trial,

5

the court may, on motion, grant a new trial on all or some of the issues, and to any party, "for any

6

reason for which a new trial has heretofore been granted in an action at law in federal court."

7

While at first blush the application of this rule may appear decidedly vague, the Ninth Circuit has

8

explained the correct application of FRCP 59(a) and in the case of Molski v. M.J. Cable Inc., the

9

Ninth Circuit held as follows:

10
11
12
13
14
15

"Rule 59 does not specify the grounds on which a motion for new trial
may be granted." Zang v. Am. Gem Seafoods, Inc., 339 F.3d 1020, 1035
(9th Cir. 2003). Rather, the court is "bound by those grounds that have
been historically recognized." Id. Historically recognized grounds include,
but are not limited to, claims "that the verdict is against the weight of the
evidence, that the damages are excessive, or that for other reasons, the trial
was not fair to the party moving." Montgomery Ward & Co. v. Duncan,
311 U.S. 243, 251, 61 S.Ct. 189, 85 L.Ed. 147 (1940). We have held that
"[t]he trial court may grant a new trial only if the verdict is contrary to the
clear weight of the evidence, is based on false or perjurious evidence, or to
prevent a miscarriage of justice." Passantino v. Johnson & Johnson
Consumer Prods., 212 F.3d 493, 510 n. 15 (9th Cir. 2000).

16
17
18
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Molski v. M.J. Cable Inc., 481 F.3d 724, 729 (9th Cir. 2007).
In considering a motion for new trial, the court has " 'the duty . . . to weigh the evidence

19

as [the court] saw it, and to set aside the verdict of the jury, even though supported by substantial

20

evidence, where, in [the court's] conscientious opinion, the verdict is contrary to the clear weight

21

of the evidence.' " Molski, 481 F.3d at 729, quoting Murphy v. City of Long Beach, 914 F.2d 183,

22

187 (9th Cir. 1990) (quoting Moist Cold Refrigerator Co. v. Lou Johnson Co., 249 F.2d 246, 256

23

(9th Cir. 1957). Put another way, a new trial should be granted “if, having given full respect to

24

the jury's findings, the judge on the entire evidence is left with the definite and firm conviction

25

that a mistake has been committed." Landes Constr. Co. v. Royal Bank of Canada, 833 F.2d

26

1365, 1371-72 (9th Cir. 1987). The Ninth Circuit has cautioned that “the trial judge does not sit

27

to approve miscarriages of justice,” and that “[h]is power to set aside the verdict is supported by

28

clear precedent at common law and, far from being a denigration or a usurpation of jury trial, has
-5-

1

long been regarded as an integral part of trial by jury as we know it.” Landes, 833 F.2d at

2

1371-72. Moreover, when weighing the evidence submitted to the jury, a judge can weigh the

3

evidence and assess the credibility of witnesses, and need not view the evidence from the

4

perspective most favorable to the prevailing party. Id.

5
6

law; (2) to reflect on new evidence not available at the time of trial; and (3) to correct a clear

7

legal error or prevent manifest injustice." Lewis v. Festo Corp., 98-15204, 1999 U.S. App.

8

LEXIS 8324, at *10-11 (9th Cir. Apr. 28, 1999) (citing EEOC v. Lockheed Martin Corp., 116

9

F.3d 110, 112 (4th Cir. 1997)).With respect to evidentiary rulings, "[a] new trial is only

10

warranted when an erroneous evidentiary ruling substantially prejudiced a party." Harper v. City

11

of Los Angeles, 533 F.3d 1010, 1030 (9th Cir.2008). "A reviewing court should find prejudice

12

only if it concludes that, more probably than not, the lower court's error tainted the verdict."

13

Tennison v. Circus Circus Enters., Inc., 244 F.3d 684, 688 (9th Cir. 2001).

14
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Under Rule 59(a), a new trial is justified: "(1) to incorporate an intervening change in the

As to the matter at bar, a new trial in this case must be granted under FRCP 59(a), as the

15

jury's award of damages was contrary to the clear weight of the evidence, was an unmistakable

16

miscarriage of justice and the rulings made by this Court were clearly erroneous and directly (and

17

demonstrably) resulted in substantial and undue prejudice to Lyon County. As such, this Court

18

has no choice but to set aside the jury verdict and to order a new trial.

19

1.

Irrelevant and prejudicial evidence was admitted at trial .

20

On day-one of the trial in this matter, counsel for Lyon County brought to the Court’s

21

attention that the Plaintiffs intended to offer argument and testimony before the jury that Lyon

22

County had failed to adequately train and supervise Defendant Glover. See Exhibit No. 2 (Trial

23

Transcript, 10:15-12:5, Morning, 11/2/15). Indeed, the Plaintiffs planned to offer witness

24

testimony, deposition testimony and PowerPoint slides on this precise issue. Id. Defense counsel

25

pointed out that Plaintiffs’ PowerPoint slides for opening statements actually asserted the

26

following: “No direction from the Lyon County District Attorney. No direction from the

27

Lyon County Sheriff. No direction from the Lyon County Board of County Commissions.”

28

See Exhibit No. 2 (Trial Tr., 17:14-16) (Emphasis added). Clearly, all of the foregoing advise
-6-

1

that Glover’s challenged conduct was the result of Lyon County’s failure to train and supervise

2

Defendant Glover.

3

Defense counsel reminded the Court that Lyon County had submitted a motion in limine

4

on this exact issue (see Docket No. 271, at 5-6 2 ) and the Court had taken the matter under

5

submission without a decision. Id. Additionally, Defense counsel also reminded the Court that

6

Plaintiffs’ claim for Negligent Training, Hiring and Supervision (Plaintiffs’ Fifteenth Claim for

7

Relief) had been dismissed on summary judgment. Id. In fact, this Court had previously ruled

8

that the Plaintiffs failed to assert a Monell claim for the failure to train and supervise Defendant

9

Glover and that, as a matter of law, Lyon County had no duty to train and supervise elected

10
11

officials. See Docket No. 205, at 17, 26.
As such, counsel for Lyon County again emphasized that such arguments as to Glover’s

12

training and supervision were irrelevant to the remaining claims (i.e. that Lyon County had a

13

custom and policy with respect to Glover’s 4th and 14th Amendment violations) and would only

14

be used by the Plaintiffs to inflame the passions of the jury and unduly prejudice Lyon County.

15

See Exhibit No. 2 (Trial Tr., 10:15-12:5). Counsel for Lyon County also cautioned that the

16

Plaintiffs were attempting to reopen their case by asserting an un-pled claim for relief and/or

17

were attempting to bootstrap a previously-dismissed claim into the remaining claims for trial. Id.

18

Accordingly, counsel urged the Court to grant Lyon County’s motion in limine and preclude the

19

admission of this irrelevant and highly prejudicial evidence. Id.

20
21

In response to the foregoing arguments, counsel for the Plaintiffs affirmatively stated that
“[w]e are not attempting to revive our claim for failure to train as Mr. Brown is correct, that the

22
23
24
25
26
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27
28

2

Among other legal arguments, the County’s motion in limine argued that any alleged
failure by Lyon County to train or supervise Defendant Glover was totally and completely irrelevant
to Plaintiffs’ remaining constitutional claims and was, therefore, inadmissible under FRE 401, 402
and 403. See Docket No. 271, at 6.Simply put, the Plaintiffs never asserted a Monell claim with
respect to the County’s training and supervision of Glover and this Court already ruled as a matter
of law that the County had no duty under Nevada law to train or supervise an elected official. As
such, these training and supervision issues could not, in any imaginable way, make any fact at issue
more or less probable; further, these allegations with respect to training and supervision were
severely and unduly prejudicial to the County.
-7-

1

Court ruled on that in summary judgment.” See Exhibit No. 2 (Trial Tr., 12:9-22). Nevertheless,

2

the Plaintiffs admitted that they were planning to offer evidence that the County failed to

3

“direct,” i.e. supervise, Defendant Glover. Id. Likewise, the Plaintiffs also admitted that they

4

intended to offer argument and evidence that the County failed to “educate the public

5

administrator as to what the law means, what they have to do to comply with the Constitution,”

6

i.e. that the County failed to train Glover. See Exhibit No. 2 (Trial Tr., 13:21-14:1).

7
8

supervision claim pending out there.” See Exhibit No. 2 (Trial Tr., 14:5-7). Nevertheless, the

9

Court ruled that “I'm going to -- I'm going to -- I'm not going to step in on that issue at this

10

stage.” See Exhibit No. 2 (Trial Tr., 17:25-18:1). The Court then granted a standing objection on

11

the issue during opening statements. See Exhibit No. 2 (Trial Tr., 18:25-19:5). However, before

12

opening statements commenced, the Court re-raised the issue and, with respect to the Plaintiffs’

13

objectionable Power Point slides, the Court found that while “[i]t's walking on the edge . . .

14

litigators walk on the edge all the time.” See Exhibit No. 2 (Trial Tr., 127:16-17). The Court

15

ultimately permitted the Plaintiffs to offer the objectionable PowerPoint slide and neglected to

16

issue a specific ruling with respect to this inadequate training and supervision issue. Specifically,

17

the Court simply wrote-off the County’s foregoing argument as “anticipating an issue that may

18

not arise.” See Exhibit No. 3 (Trial Transcript, 8:4-9:8, Afternoon, 11/2/15).

19

offered several arguments that Lyon County negligently failed to train and supervise Defendant

21

Glover:

23
24
25
26
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However, as expected, this issue did arise and during opening statements the Plaintiffs

20

22
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In ruling on the issue, the Court again agreed that “there is no negligent training or

27
28

“You will learn that Mr. Glover also asked the Lyon County Board of County
Commissioners for information regarding how the public administrator set
up his files. You will learn that the Board of County Commissioners simply
suggested that he contact other public administrators from other counties to
see how they set up their files. The evidence will show that Public
Administrator Glover also sought advice from the Lyon County District
Attorney and the Lyon County Sheriff about how to perform his functions as
the public administrator. However, the only direction that he was provided
is that he should respond to scenes within four hours.”
***
“Other than being told to remove weapons, Public Administrator Glover
did not receive direction from anyone else at Lyon County regarding
-8-

1

the procedures he should use as the Lyon County Public
Administrator. And Mr. Glover never even discussed his policies with
the Lyon County District Attorney.”

2
3
4

See Exhibit No. 3 (Trial Tr., 28:3-15, 29:5-9) (Emphasis added).
Again, it is important to note that the Court granted the County a standing objection on

5

these inadmissible and prejudicial arguments during opening statements. See Exhibit No. 2 (Trial

6

Tr., 18:25-19:5). However, the Plaintiffs’ use of these irrelevant arguments did not end at

7

opening statements; in fact, the record in this case is replete with numerous instances of the

8

Plaintiffs offering evidence and testimony of inadequate training and supervision - some of

9

which were deemed inadmissible and some of which were unexplainedly admitted over the

10

objection of counsel. See Exhibit No. 4 (Trial Transcript, 259:11-260:3, 284:20-25, 286:3-11,

11

11/3/15).

12

During the direct examination of Defendant Glover, counsel for the County objected to

13

the relevancy of the following question, which specifically asks about the County’s lack of

14

“supervision,” “guidance,” and “oversight” over the Public Administrator:

15

“All right. And so other than telling you, ‘Go talk to other public
administrators,’ and other than set your fee schedule, the Lyon County
Board of County Commissioners didn't give you any other guidance or
supervision or oversight at all; correct?”

16
17
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18

See Exhibit No. 4 (Trial Tr.,177:17-23) (Emphasis added). The Court overruled the County’s

19

relevancy objection and this exact question was later cited by defense counsel as the need for an

20

actual ruling on these training and supervision arguments. The Court instructed the Plaintiffs not

21

to make these types of negligent training/supervision argument; however, the Court nonetheless

22

found that the above-quoted question was somehow relevant. See Exhibit No. 4 (Trial Tr.,

23

288:17-21).

24

Likewise, on day three, the Court overruled another relevancy objection by defense

25

counsel during the direct examination of Lyon District Attorney Stephen Rye. Specifically,

26

Plaintiffs counsel asked Mr. Rye whether the Lyon District Attorney ever issued any “written

27

legal opinions or oral legal opinions about the duties and obligations of the Lyon County

28

Administrator.” See Exhibit No. 5 (Trial Transcript, 147:6-8, 11/4/15). Again, this question
-9-

1

clearly went to issues of adequate training and supervision, which the Court had instructed the

2

Plaintiffs not to ask. Still, the Court somehow found that the DA’s issuance of advisory legal

3

opinions to train the Public Administrator was relevant to “did the County ask or give advice on

4

how to carry out his [Glover’s] job or duties . . .” See Exhibit No. 5 (Trial Tr., 149:14-19). The

5

Court then permitted the Plaintiffs to ask Mr. Rye whether he ever drafted legal opinions with

6

respect to the duties and obligations of the Lyon County Public Administrator, to which Mr. Rye

7

responded “not that I recall.” See Exhibit No. 5 (Trial Tr., 149:14-19). These inquiries again

8

asserted that the County failed to train and supervise Defendant Glover - even though no such

9

claim was pled.

10
11

supervise Defendant Glover ultimately caused the County to offer a jury instruction on this exact

12

issue. See Docket No. 333, at 2. The County’s proffered jury instruction was taken directly from

13

the Court’s Order on Summary Judgment (see Docket No. 205, at 26) and simply reflected that

14

the County had no legal duty to train and supervise elected officials. Id. Nevertheless, despite the

15

fact that the record was inundated with testimony that the County had failed to “train,” “direct,”

16

“supervise,” “oversee” and “educate” Defendant Glover, the Court rejected the County’s

17

proposed jury instruction “because there is no claim for -- by the defendants against Lyon County

18

for failure to train or supervise.” See Exhibit No. 6 (Trial Transcript, 10:5-21, 11/6/15). Instead

19

of affirmatively addressing the bevy of irrelevant and prejudicial testimony and arguments that

20

had already been presented to the jury on this issue, the Court skirted the issue altogether and told

21

defense counsel that he was free to argue during closing statements that “there is no claim for

22

failure to train or supervise.” See Exhibit No. 5 (Trial Tr., 147:6-8). This matter was ultimately

23

submitted to the jury without an instruction and the jury rendered a grossly excessive verdict in

24

favor of the Plaintiffs.

25
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The repetitive chorus from the Plaintiffs that the County failed to adequately train and

The County now submits that the jury’s verdict was irreversibly tainted by a litany of

26

inadmissible and prejudicial testimony regarding the County’s failure to train/supervise

27

Defendant Glover and that a new trial is necessary, in accordance with Rule 59(a), to prevent a

28

clear miscarriage of justice. See Molski, 481 F.3d at 729. Under Ninth Circuit precedent, a new
- 10 -

1

trial is warranted when an erroneous ruling by the court substantially prejudiced a party. See

2

Harper, 533 F.3d at1030; see also Tennison, 244 F.3d at 688. Here, the County submits that the

3

Court committed numerous legal errors during the course of the trial and that these legal errors

4

directly resulted in substantial prejudiced to the County. As such, a new trial must be granted in

5

accordance with Rule 59(a).

6

2.

7

Respectfully, the County submits that the Court committed the following prejudicial legal

8

errors at trial: (1) the Court erroneously overruled the County’s many objections as to the litany

9

of evidence and argument offered by the Plaintiffs with respect to inadequate training and

10

supervision of Glover; (2) the Court erroneously rejected the County’s jury instruction on this

11

inadequate training and supervision issue; and (3) the Court erroneously ceding to defense

12

counsel the Court’s exclusive responsibility to instruct the jury on issues of law.

13
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First, the Court erred as a matter of law when it overruled the County’s numerous

14

relevancy objections, with respect to the Plaintiffs repeated efforts to introduce evidence of

15

inadequate training and supervision of Defendant Glover. See Exhibit No. 2 (Trial Tr., 127:16-

16

17); see also Exhibit No. 3 (Trial Tr., 8:4-9:8); Exhibit No. 4 (Trial Tr.,177:17-23); Exhibit No.

17

5 (Trial Tr., 147:6-8). This Court’s April 11, 2014, Order not only specifically found that the

18

Plaintiff never asserted a Monell claim for the failure to train/supervise Glover, but also found

19

that Lyon County had no legal duty to train and supervise elected officials. See Docket No. 205,

20

at 17, 26. Indeed, the Court echoed this same finding on multiple occasions throughout the trial.

21

See Exhibit No. 2 (Trial Tr., 14:5-7); see also Exhibit No. 6 (Trial Tr., 10:5-21).

22
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The Court Committed Numerous Legal Errors.

This evidence of inadequate training and supervision was patently irrelevant and

23

inadmissible, as it had absolutely no tendency to make any fact of consequence more or less

24

probable than it would otherwise be without the evidence. See Fed. R. Evid. 401(a); see also Fed.

25

R. Evid. 402. Glover’s training and supervision has no conceivable impact on the Plaintiffs’

26

underlying Fourth and Fourteenth Amendment claims, nor does Glover’s training and

27

supervision have any relevance to whether Lyon County had a policy and custom of failing to

28

provide pre-deprivation notice and failing to obtain warrants. See Docket No. 205, at 15, 16; see
- 11 -

1

also Docket No. 253, at 3. What is more, to the extent evidence of Glover’s training and

2

supervision was even theoretically relevant under FRE 401, the probative value of such

3

evidence/argument was de minimis and was substantially outweighed by the danger of unfair

4

prejudice to the Defendants and the risk of juror confusion. See Fed. R. Evid. 403; see also

5

United States v. Hitt, 981 F2.d 422 (9th Cir. 1992) (stating that a “district judge has wide latitude

6

in making Rule 403 decisions. But this latitude isn't unlimited. Where the evidence is of very

7

slight (if any) probative value, it's an abuse of discretion to admit it if there's even a modest

8

likelihood of unfair prejudice or a small risk of misleading the jury.”) In fact, it is telling that on

9

several occasions throughout the trial, the Court sustained the County’s relevancy objections on

10

this same issue and determined that such evidence lacked probative value, would confuse the

11

issues before the jury, and would waste time. See Exhibit No. 4 (Trial Tr., 259:11-260:3, 284:20-

12

25, 286:3-11).

13

Still, even if Glover’s training and supervision was somehow relevant to whether a policy

14

or custom existed on behalf of Lyon County, this Court had already ruled that Glover was a final

15

policymaker. Therefore, even for the limited purpose of demonstrating a policy or custom, this

16

evidence of training and supervision has zero probative value. Moreover, by permitted the

17

Plaintiffs to champion this inadequate training and supervision issue, the jury was confronted

18

with evidence as to a claim for relief that was never pled and/or was previously dismissed. As

19

seen at trial, the Plaintiffs used this irrelevant issue to paint the County as a bad-actor and thereby

20

urged the jury to punish the County with a punitive award of damages. Accordingly, at the very

21

least, this evidence should have been excluded under FRE 403 and the Court erred as a matter of

22

law when it permitted the Plaintiffs repeatedly argue that Lyon County inadequately trained and

23

supervised Defendant Glover.

24

THORNDAL, ARMSTRONG,
DELK, BALKENBUSH
& EISINGER
6590 S. McCarran, Suite B
Reno, Nevada 89509
(775) 786-2882

Second, as noted above, the Court compounded the aforementioned legal errors by

25

rejecting the County’s proffered jury instruction on the issue of inadequate training and

26

supervision. The County’s proposed jury instruction reads as follow:

27
28

“I instruct you that because Richard Glover was an elected official rather
than an employee of Lyon County, Defendant Lyon County cannot be
liable for any negligent hiring, training, or supervision of Richard Glover.”
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1

See Docket No. 333, at 2. Despite the fact that the foregoing language was taken directly from

2

the Court’s own Order (Docket No. 205, at 26), the Court refused to instruct the jury on this

3

issue. The rationale for the Court’s decision was that no such claim existed; however, that was

4

exactly the need for an instruction. The record in this case was polluted with countless irrelevant

5

allegations that Lyon County failed to adequately train and supervise Defendant Glover. See

6

Exhibit No. 2 (Trial Tr., 127:16-17); see also Exhibit No. 3 (Trial Tr., 8:4-9:8); Exhibit No. 4

7

(Trial Tr.,177:17-23); Exhibit No. 5 (Trial Tr., 147:6-8).

8
9

6590 S. McCarran, Suite B
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training and supervision, in order to avoid severe prejudice to County. This did not occur and,

10

predictably, severe prejudice resulted. This inadequate training and supervision issue was clearly

11

not substantially covered by other delivered jury instructions and the Court’s refusal to offer any

12

jury instruction on this issue exposed the County to liability for a claim that was never even pled

13

and/or had already been dismissed on summary judgment. The Court’s refusal to instruct the jury

14

on this issue clearly resulted in prejudicial harm to the County. See Maiz v. Virani, 253 F.3d 641,

15

658 (11th Cir. 2001) (A new trial is warranted for failure to give a proposed jury instruction if

16

such refusal resulted in prejudicial harm to the requesting party).

17
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DELK, BALKENBUSH
& EISINGER

As such, the Court should have instructed jury to disregard evidence of inadequate

Lastly, the Court erred as a matter of law when it rejected the above-mentioned jury

18

instruction and, instead, urged defense counsel to cleanup this issue by arguing during closing

19

statements that “there is no claim for failure to train or supervise.” See Exhibit No. 5 (Trial Tr.,

20

147:6-8). Instructing the jury as to the applicable law "is the distinct and exclusive province" of

21

the court, not that of defense counsel at closing argument. United States v. Weitzenhoff, 35 F.3d

22

1275, 1287 (9th Cir. 1993) (citations and quotation marks omitted). Therefore, defense counsel

23

was simply not in a position, without a corresponding jury instruction, to rehabilitate a jury that

24

had already been repeatedly exposed to a litany of inadmissible and prejudicial evidence.

25

Furthermore, such an admonition by defense counsel at closing argument would have conflicted

26

with Jury Instruction No. 1, which provided that “[y]ou must follow the law as I give it to you

27

whether you agree with it or not . . .” See Docket No. 343, at 1. Moreover, Jury Instruction No. 8

28

clearly provided that “[a]rguments and statements by lawyers are not evidence.” Id. at 8.
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1

As such, the Court erred as a matter of law when it held that an instruction on this

2

training and supervision issue was not necessary because defense counsel could argue this issue

3

during closing statements. Frankly, by closing statements the damage had already been done and

4

the jury was already tainted. The Court’s reliance on defense counsel to rehabilitate the jury was

5

an abdication of judicial responsibility and directly prejudiced the County by permitting the

6

above-mentions errors to remain unresolved.

7

3.

8

Under Rule 59(a), legal error alone is not enough, a party requesting a new trial must also

9
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These Legal Errors Tainted the Verdict and Prejudiced the Defendants.

demonstrate that legal error resulted in substantial prejudice. See Harper, 533 F.3d at1030; see

10

also Tennison, 244 F.3d at 688. The jury verdict in this matter issued an award against the

11

Defendants in the sum total of $2,117,140.00 ($217.140.00 in property damage, $100,000.00 in

12

putative damages and $1,800,000.00 in emotional distress damages). See Docket No. 342, at 7-9.

13

However, the jury’s award was irreparably intertwined with the legal errors discussed above.

14

Initially, the prejudicial effect of the Court’s legal errors and the bias of the jury against

15

Lyon County can be clearly and unequivocally seen within the four corners of the jury verdict.

16

With respect to Glover’s Fourteenth Amendment violation, the jury awarded Richard, James and

17

Anthony Mathis $60,000.00 each in emotional distress damages; however, on the exact same

18

constitutional violation asserted against the County, which was brought with respect to Glover

19

acting in capacity as a final policymaker, the jury awarded Richard, James and Anthony Mathis

20

$270,000.00 each in emotional distress damages. See Docket No. 342, at 2, 7. Based on the

21

disparity between these two awards, it is clear that the jury held Lyon County responsible for

22

something in addition to the claims at issue or, in the alternative, the jury intended to punish

23

Lyon County for failing to adequately train and supervise Glover. Moreover, it is noteworthy that

24

the jury issued an award against Lyon County that was 4 ½ times greater than the award issued

25

against Glover - even though both claims involved the same constitutional injury and the same

26

unconstitutional acts. Indeed, the jury’s intent to issue a punitive award against Lyon County is

27

breathtakingly clear when considering that the Plaintiffs only asked for $250,000.00 each in

28

emotional distress damages, yet the jury awarded Richard, James and Anthony Mathis
- 14 -
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Also, while it is clear from the face of the verdict that the jury intended to punish Lyon

3

County for failing to adequately train and supervise Glover, this juror bias and total disregard for

4

the Court’s instructions were later confirmed by the jury itself. On November 11, 2015, Carri

5

Geer Thevenot, a reporter with the Las Vegas Review-Journal, published a news article about the

6

case, in which a juror named Kristine Anderson was quoted as telling the Review-Journal that the

7

“jurors wanted to hold Lyon County accountable for failing to have written policies to guide its

8

public administrator, and for failing to protect its citizens.” See Exhibit No. 7 (11/11/15, Las

9

Vegas Review-Journal Article). These comments by Kristine Anderson confirmed the fears of

10

defense counsel and undeniably demonstrate that the jury intended to punish Lyon County (to

11

“hold Lyon County accountable”) for failing to adequately train and supervise Defendant Glover.

12

As such, the jury clearly ignored the actual claims at issue and rendered a punitive verdict

13

on a claim that was not at issue and which had already been dismissed as a matter of law. Again,

14

Lyon County was actually being tried for: (1) Glover’s failure to provide predeprivation notice;

15

and (2) Glover’s failure to obtain a warrant before searching/seizing property. See Docket No.

16

205, at 15, 16; see also Docket No. 253, at 9-12. Lyon County was not being tried for having

17

inadequate “written policies to guide” the decisions of Defendant Glover, which is

18

indistinguishable from a Monell claim for failure to train and supervise - a claim that was never

19

pled and was not before the jury. See Docket No. 205, at 17.

20

THORNDAL, ARMSTRONG,
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$600,000.00 each. See Exhibit No. 8 (Trial Transcript, 73:4-7, 11/9/15).

As demonstrated by the verdict and as later confirmed by Juror Anderson, the jury not

21

only issued an award based on an un-pled claim for relief, but also completely and utterly

22

disregarded the Court’s instructions. The jury was clearly tasked with determining, for each of

23

the constitutional claims against Lyon County, whether Glover’s acts, done in his capacity as a

24

final policymaker, resulted in Fourth and Fourteenth Amendment violations and whether those

25

violations proximately caused damages. Id. at 19. None of the instructions discharged by the

26

Court told the jury to render a verdict based on whether Lyon County had adequately enacted

27

policies to “guide” (i.e. train and supervise) Defendant Glover. See Docket No. 343, at 17-19. In

28

fact, the Court had already ruled in favor of the County on this exact issue and found no legal
- 15 -

1

duty existed under the circumstances. See Docket No. 205, at 26. Nevertheless, by all accounts,

2

this jury “went rogue” and rendered a verdict intended to punish Lyon County based on an un-

3

pled and/or previously-dismissed claim for relief.

4

What is more, this effort to punish the County was clearly punitive in nature; however, a

5

“municipality is immune from punitive damages under 42 U.S.C. § 1983." See Newport v. Fact

6

Concerts, 453 U.S. 247, 271 (1981).

7

Accordingly, the jury’s flawed verdict is clearly prejudicial to the Defendants.

8

Furthermore, such prejudice could have been averted if the Court: (1) had sustained the County’s

9

many objections with respect to this inadequate training and supervision issue; (2) had adopted

10

the County’s jury instruction on this exact issue; or (3) had actually addressed this issue before

11

the jury, instead of telling defense counsel he was free to argue this legal issue during closing

12

statements. As such, it is more probably than not that the Court’s aforementioned legal errors

13

tainted the verdict and have substantially and unduly prejudiced the Defendants. Tennison, 244

14

F.3d at 688. Therefore, a new trial must be granted under FRCP 59(a), as the jury's award of

15

damages against Lyon County was (1) contrary to the clear weight of the evidence, (2) was an

16

unmistakable miscarriage of justice, (3) was a result of the jury’s complete disregard for the

17

Court’s instructions, and (4) was a direct result of the numerous legal errors made by this Court.

18

See Harper, 533 F.3d at 1030. At the very least, there must be a new trial on damages, since the

19

jury award in this matter was undeniably compromised.

20

B.

IN THE ALTERNATIVE, THE JUDGMENT MUST BE ALTERED AND/OR
AMENDED UNDER FRCP 59(E) AND REMITTITUR GRANTED.

21
22
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Rule 59(e) provides a mechanism by which a trial judge may alter, amend, or vacate a

23

judgment. A court has "considerable discretion" when considering a motion to alter or amend a

24

judgment under Federal Rule of Civil Procedure 59(e). Turner v. Burlington N. Santa Fe R. Co.,

25

338 F.3d 1058, 1063 (9th Cir. 2003).The simple purpose of Rule 59(e) is to provide the district

26

court with the means for correcting errors that may have "crept into the proceeding," while that

27

court still holds jurisdiction over the case. See Sosebee v. Astrue, 494 F.3d 583, 589 (7th Cir.

28

2007). As noted by the Ninth Circuit in United States v. Walker, 601 F.2d 1051, 1058 (9th Cir.
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1

1979): "Errors in the trial court may be most speedily corrected by the trial judge. Frequently a

2

trial judge has had to rule on difficult questions under time pressures and without thorough

3

briefing by the parties."

4

Generally, there are four grounds upon which a Rule 59(e) motion may be granted: (1) the

5

motion is "necessary to correct manifest errors of law or fact upon which the judgment is based”;

6

(2) the moving party presents "newly discovered or previously unavailable evidence"; (3) the

7

motion is necessary to "prevent manifest injustice"; or (4) there is an "intervening change in

8

controlling law." Turner, 338 F.3d at1063 (quoting McDowell v. Calderon, 197 F.3d 1253, 1254

9

n.1 (9th Cir. 1999)). As will be discussed below, the motion at bar has been brought to correct

10

the manifest errors of law upon which the jury award was based and to prevent the manifest

11

injustice that will result if the jury award is let stand. 3

12

1.

The Jury’s award of emotional distress damages is excessive on its face and
against the clear weight of evidence.

13
14

By way of brief review, each of the Plaintiffs were awarded the following amounts for

15

property damage: Richard Mathis: $1,112.50; James Mathis: $265.00; Anthony Mathis: $145.50;

16

and the Mathis Trust: $107,047.00. See Docket No. 342, at 2-9. The jury then unexplainedly

17

multiplied these figures by two, thus amounting to a combined total of $217,140.00, of which

18

only $3,046.00 was awarded to Richard, James and Anthony Mathis. Id. While the Mathis Trust

19

was not permitted emotional distress damages, the jury awarded the remaining Plaintiffs the

20

following amounts for emotional distress: Richard Mathis: $600,000.00; James Mathis:

21

$600,000.00; and Anthony Mathis: $600,000.00. Id. Accordingly, the jury awarded Richard,

22

James and Anthony Mathis a combined total of $1,800,000.00 in emotional distress damages. Id.

23

In reviewing a jury award, the jury’s "finding of the amount of damages must be upheld

24

unless the amount is 'grossly excessive or monstrous,' clearly not supported by the evidence, or

25

'only based on speculation or guesswork.'" Handgards, Inc. v. Ethicon, Inc., 743 F.2d 1282, 1297

26
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27
28

3

Defendant Glover has also submitted a Motion to Alter or Amend and for Remittitur and
the County hereby joins in Glover’s Motion, to the extent it applies to Lyon County and does not
conflict with the legal arguments contained herein.
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1

(9th Cir. 1984) (quoting Blanton v. Mobil Oil Corp., 721 F.2d 1207, 1216 (9th Cir. 1983), cert.

2

denied, 471 U.S. 1007 (1985)), cert. denied, 469 U.S. 1190 (1985). Here, on its face, the County

3

submits that the jury’s award of emotional distress damages was grossly excessive; furthermore,

4

this award for emotion distress damages was clearly not supported by the evidence adduced at

5

trial and, therefore, must have necessarily been the product of speculation and guesswork.

6

Again, Richard, James and Anthony were awarded a combined total of $3,046.00 in

7

property damages for Glover’s unconstitutional deprivation, but were somehow awarded

8

$1,800,000.00 in emotional distress damages. When broken down, the jury’s award for emotional

9

distress damages is more than 590 times the amount of property damage awarded to James,

10

Richard and Anthony Mathis. What is more, this $1,800,000.00 award bears no relation to the

11

evidence adduced at trial. In fact, it is telling that James, Richard and Anthony Mathis only asked

12

the jury to award $250,000.00 each in emotional distress damages. See Exhibit No. 8 (Trial Tr.,

13

73:4-7). As such, on its face, this award of emotional distress damages is improperly punitive in

14

nature 4, is “grossly excessive or monstrous,” and is wildly disproportionate to the Plaintiffs’

15

economic losses and the evidence at trial. Furthermore, this award of emotional distress damages

16

is so excessive to the point this Court can infer that passion or prejudice were at work against the

17

Defendants.

18

The record in this case speaks for itself and the Plaintiffs simply did not produce

19

sufficient evidence with respect to their individual emotional states to justify the jury’s exorbitant

20

award of $1,800,000.00 for emotion distress damages.

21
22

Anthony Mathis merely offered the following cursory testimony with respect to how “Mr.
Glover’s actions” affected him emotionally:

23

“It makes it very painful to even think about anything with my parents. It's
caused me I don't know how many sleepless nights. There's times when I
have been irritable with it. It's -- it is not a pleasant thing to have to deal
with for almost 10 years.”

24
25
26
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See Exhibit No. 4 (Trial Tr., 101:25-102:3-11, 11/3/15). This ambiguous testimony from

27
4

28

See Newport, 453 U.S. at 271 (a “municipality is immune from punitive damages under 42
U.S.C. § 1983.")
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1

Anthony Mathis was certainly not specific to the constitutional violations at issue. Furthermore,

2

apart from merely citing sleepless nights and being irritable, Anthony Mathis actually admitted

3

that his emotional distress was derived from “anything with my parents” and not specifically

4

Glover’s challenged acts. Id. Based solely on the above-quoted testimony, the jury awarded

5

Anthony Mathis $600,000.00 in emotional distress damages. This award was grossly excessive

6

and not supported by the evidence.

7
8
9
10
11
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state:
“Well, it caused me to lose a lot of sleep for various reasons. One is to
how to be able to pay to prosecute this case. Other things that you probably
would class as part of this, you know, diarrhea, upset stomach, things of
that nature that never used to occur with me, but it -- it does now. And it's
just something that weighs on you all the time.”

12

See Exhibit No. 9 (Trial Transcript, 156:21-157:3, 11/5/15). Again, the above testimony is not

13

specific to the constitutional violations at issue, nor did Richard directly attribute his

14

sleeplessness, diarrhea and upset stomach to Glover’s failure to obtain a warrant or provide pre-

15

deprivation notice. In fact, Richard Mathis admitted that his sleeplessness was due to “various

16

reasons,” among which he included the stress of the litigation. Based solely on the above-quoted

17

testimony, the jury awarded Richard Mathis $600,000.00 in emotional distress damages. Again,

18

this award was grossly excessive and simply not supported by the evidence.

19
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Similarly, Richard Mathis offered the following vague testimony as to his emotional

Similarly, James Mathis testified over several rambling minutes about how he was angry

20

with Glover, that he worried about passing property to his own children, that he was more

21

protective of his property and that he was distressed by the missing opals. See Exhibit No. 6

22

(Trial Tr., 80:9-86:15). However, again, none of James Mathis’ testimony directly linked his

23

emotion distress to the Fourth and Fourteenth Amendment violations at issue. James also

24

mentioned having high blood pressure, but presented no evidence corroborating the existence of

25

this unobservable ailment, nor did James produce any evidence establishing a causal link

26

between his hypertension and Glover’s challenged acts. Furthermore, the opals mentioned by

27

James Mathis were property of the Mathis Trust and there is no bystander recovery for mental

28

anguish under 42 U.S.C. §1983. See Archuleta v. McShan, 897 F.2d 495, 498 (10th Cir. 1990)
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1

("a section 1983 claim must be based upon the violation of plaintiff's personal rights, and not the

2

rights of someone else.") Therefore, as with Anthony and Richard, the jury’s award of

3

$600,000.00 to James Mathis for emotional distress was grossly excessive and not supported by

4

evidence in the record.

5

Based on the testimony identified above, which was the only evidence before the jury

6

regarding emotional distress, it is frankly indisputable that the jury’s $1,800,000.00 award for

7

emotional distress damages was patently excessive and not supported by the evidence. It is

8

notable that none of the Plaintiffs presented any observable injuries or physical ailments causally

9

related to this emotional distress, nor did the Plaintiffs offer any evidence that they even once

10

saw a doctor, therapist, or other professional, or even sought the counsel of a friend, to help deal

11

with this emotional distress. Apart from the foregoing testimony from James, Richard and

12

Anthony Mathis, the information presented at trial concerning emotional distress came directly

13

from argument by Plaintiffs’ counsel - which is not evidence. See Docket No. 343, at 8.

14

Simply put, “an award of substantial compensatory damages . . . must be proportional to

15

the actual injury incurred. . . . The award must focus on the real injury sustained . . . ." Piver v.

16

Pender County Bd. of Educ., 835 F.2d 1076, 1082 (4th Cir. 1987), cert. denied, 487 U.S. 1206

17

(1988). Here, the jury was presented with insufficient evidence to place such a high dollar value

18

on Plaintiffs emotional harm and, as such, the jury award was necessarily the product of rank

19

speculation and guesswork. As such, the County urges the Court to reject the jury’s grossly

20

excessive award for emotional distress and, in accordance with Rule 59(e), to remit the verdict to

21

reflect an amount sustainable by the proof. D & S Redi-Mix v. Sierra Redi-Mix & Contracting

22

Co., 692 F.2d 1245, 1249 (9th Cir. 1982). There is ample federal precedent to support remittitur

23

in this case. 5

24
25
26
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27
28

5

See, e.g. Wulf v. City of Wichita, 883 F.2d 842, 874-75 (10th Cir. 1989) (court held that a
$250,000.00 award for emotional distress was grossly excessive, where the award was merely
supported by the testimony of the plaintiff that he was stressed, angry, depressed and frustrated); see
also Spence v. Board of Educ., 806 F.2d 1198, 1200-01 (3d Cir. 1986) (affirming district court's
remittitur of jury award of $ 22,060.00 for emotional distress where plaintiff testified that she was
"depressed and humiliated" by a retaliatory transfer); Delph v. Dr. Pepper Bottling Co. of Paragould,
- 20 -

1

2.

The jury’s award against Lyon County was based on an outright disregard
for the Court’s instructions.

2
3

As discussed above, the jury’s award against Lyon County was based on an outright

4

disregard for the Court’s instructions and, as such, the Court must alter or amend the judgment in

5

order to prevent manifest injustice. Turner, 338 F.3d at1063. The post-trial comments of Juror

6

Anderson confirm that the jury issued their award against Lyon County for failing to “have

7

written policies to guide its public administrator, and for failing to protect its citizens." See

8

Exhibit No. 7 (11/11/15, Las Vegas Review-Journal Article). However, these were not the claims

9

the jury was instructed to entertain. None of the jury instructions utilized by the Court instructed

10

the jury to render a verdict based on whether the County had properly enacted policies to “guide”

11

Defendant Glover, nor was the jury tasked with determining whether the County protected its

12

citizens. See Docket No. 343, at 17-19. The jury was tasked with determining whether Glover’s

13

acts, done in his capacity as a final policymaker, resulted in Fourth and Fourteenth Amendment

14

violations and whether those violations proximately caused damages. See Docket No. 343, at 19.

15

The statements of Juror Anderson confirm that the jury patently disregarding the

16

instructions of the Court and rendered a verdict based on passion and prejudice. As such, the

17

jury’s verdict with respect to the County must be set aside and the Court must render a new

18

judgment in keeping with the evidence in the record. See FRCP 59(e).

19

3.

The jury awarded an improper double-recovery and duplicative damages.

20

A Rule 59(e) motion may be brought by a party seeking to alter or amend the damages

21

awarded in the judgment if the damages were clearly erroneous. See Duran v. Town of Cicero,

22

653 F.3d 632, 642-43 (7th Cir. 2011) (the specter of duplicative damage awards is properly

23

raised in a Rule 59(e)). The United States Supreme Court in Carey v. Piphus held that for a

24

§1983 action “the elements and prerequisites for recovery of damages . . . should parallel those

25

for recovery of damages under the law of torts." Carey v. Piphus, 435 U.S. 247, 253 (1978). In

26
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27
28

Inc., 130 F.3d 349, 358 (8th Cir. 1997) (reducing compensatory damage award for emotional distress
from $150,000.00 to $50,000.00 where plaintiff merely testified he had headaches, symptoms of
headaches, and his stomach hurt).
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1

Nevada, with respect to the recovery of tort damages, the Nevada Supreme Court has expressly

2

adopted the Double Recovery Doctrine and held that "a plaintiff can recover only once for a

3

single injury even if the plaintiff asserts multiple legal theories.” Elyousef v. O'Reilly & Ferrario,

4

LLC, 126 Nev. ___ , 245 P.3d 547, 549 (2010); see also Gentile v. Cty. of Suffolk, 926 F.2d 142,

5

153 (2d Cir. 1991) ("when a plaintiff seeks compensation for the same damages under different

6

legal theories of wrongdoing, the plaintiff should receive compensation for an item of damages

7

only once.") Here, both the jury’s award of property damages and the jury’s award of emotional

8

distress damages include an award of improper, duplicate damages.

9
10

Glover, which the jury unexplainedly doubled for a total award of $217,140.00 against the

11

Defendants. See Docket No. 342, at 2-9. However, the Plaintiffs only sustained one injury with

12

respect to property damage; therefore, the Plaintiffs can only recover once for property damage -

13

even if the Plaintiffs asserted different legal theories of wrongdoing. At present, the jury has

14

award the Plaintiffs an improper double-recovery and if the verdict is let stand, the Plaintiffs will

15

reap an improper windfall at the Defendants’ expense. Accordingly, remittitur is necessary to

16

reduce these duplicative property damages. See Carey, 435 U.S. at 253; see also Elyousef, 245

17

P.3d at 549.

18

THORNDAL, ARMSTRONG,
DELK, BALKENBUSH
& EISINGER
6590 S. McCarran, Suite B
Reno, Nevada 89509
(775) 786-2882

As noted above, the jury awarded the Plaintiffs $108,570.00 in property damage against

Likewise, the jury also awarded the Plaintiffs $180,000.00 in emotional distress damages

19

against Defendant Glover in his official capacity, with respect to his Fourteenth Amendment

20

violation. See Docket No. 342, at 1-2. However, the jury then also awarded $810,000.00 against

21

the County for the same Fourteenth Amendment violation, based on Glover’s status as a final

22

policymaker. Id. at 7. Simply put, the injury was the same and the conduct was the same, yet the

23

Plaintiffs received a double-recovery by merely asserting different legal theories. See Carey, 435

24

U.S. at 253; see also Elyousef, 245 P.3d at 549. Accordingly, remittitur is again appropriate to

25

prevent the Plaintiffs’ recovery of duplicative emotional distress damages.

26

III.

27

CONCLUSION

28

Based on the foregoing, the County respectfully request that this honorable Court grant this
- 22 -

1

Motion for New Trial or, in the alternative, to grant the County’s Motion to Alter or Amend

2

Judgment and remit the jury’s award of damages.

3

DATED this 23rd day of December, 2015.

4

THORNDAL ARMSTRONG
DELK BALKENBUSH & EISINGER
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By:

/s/ Brian Brown
Brian M. Brown, Esq.
State Bar No. 5233
6590 S. McCarran Blvd., Suite B
Reno, Nevada 89509
(775) 786-2882
Attorneys for Defendant
LYON COUNTY
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THORNDAL, ARMSTRONG,
DELK, BALKENBUSH
& EISINGER
6590 S. McCarran, Suite B
Reno, Nevada 89509
(775) 786-2882
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1

CERTIFICATE OF SERVICE

2

Pursuant to FRCP 5(b), I certify that I am an employee of Thorndal Armstrong Delk

3

Balkenbush & Eisinger, and that on this date I electronically filed and caused the foregoing,

4

MOTION FOR NEW TRIAL OR IN THE ALTERNATIVE MOTION TO ALTER OR

5

AMEND JUDGMENT AND REMITTITUR, to be served on all parties to this action via the

6

United States District Court CM/ECF Electronic Filing system, fully addressed as follows:

7
8
9
10
11
12
13
14
15
16
17
18
19

John P. Desmond, Esq.
Brian R. Irvine, Esq.
Justin J. Bustos, Esq.
Dickinson Wright PLLC
100 West Liberty Street, Suite 940
Reno, NV 89501
Tel: (775) 343-7500
Fax: (775) 786-0131
jdesmond@dickinsonwright.com
birvine@dickinsonwright.com
jbustos@dickinsonwright.com
Attorneys for Plaintiffs
Craig R. Anderson, Esq.
Brian R. Hardy, Esq.
Marquis Aurbach Coffing
10001 Park Run Drive
Las Vegas, NV 89145
Tel: (702) 382-0711
Fax: (702) 382-5816
Attorneys for Defendant
Richard Glover
DATED this 23rd day of December, 2015.

20
21

/s/ Laura Bautista
An employee of THORNDAL, ARMSTRONG,
DELK, BALKENBUSH & EISINGER

22
23
24
25
26
THORNDAL, ARMSTRONG,
DELK, BALKENBUSH
& EISINGER
6590 S. McCarran, Suite B
Reno, Nevada 89509
(775) 786-2882
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Nevada Association of Counties
304 South Minnesota Street
Carson City, NV 89703
(775) 883-7863
www.nvnaco.org

Nevada Association of Counties (NACO) Federal
Priorities
Health & Human Services


Medicaid: NACO supports measures that enhance flexibility in the Medicaid program
to support local systems of care, and urges Congress to protect the Federal-StateLocal Partnership Structure for Financing and Delivering Medicaid Services. County
long-term care facilities, public health departments and hospital systems play a
critical role in the Medicaid delivery system. Therefore, counties’ ability to put up
local matching funds and to receive targeted supplemental payments should be
preserved. NACO opposes efforts to block grant, cap or otherwise cut Medicaid, as
this would further shift costs to counties and reduce their ability to provide for the
health of their residents.



Improve Health Services for Justice-Involved Individuals: NACO supports
collaborative programs between the health, human services and justice sectors—
such as those made possible by the Mentally Ill Offender Treatment and Recovery
Act (MIOTCRA)—that can help reduce the percentage of individuals in jails whom
have a mental illness. NACO also supports the extension of Medicaid to individuals
detained in county jails pending disposition of charges and the suspension, instead of
termination, of benefits during the incarceration period. States refuse to assume the
federal share of providing Medicaid services to eligible persons in county custody,
terminating benefits and even eligibility. As a consequence, the entire cost of medical
care for all arrested and detained individuals falls to the counties (note: this policy is
regarding individuals that have not been convicted and are presumed innocent).



Reauthorize and Fund the Older Americans Act (OAA): Nevada’s demographics are
such that we have one of the fastest growing senior populations in the U.S., and many
of the services that seniors use are provided by counties. NACO supports
reauthorizing the OAA with expanded program flexibility to distribute among
nutrition programs; and supports increasing authorization and appropriations levels
for all programs funded by the Act. Under the U.S. Department of Health and Human
Services, many OAA programs, especially nutrition services, are cost effective
investments to communities, but have remained at the same funding level for years
despite increased demand.

Nevada Association of Counties Federal Priorities - February 2016
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Nevada Association of Counties
304 South Minnesota Street
Carson City, NV 89703
(775) 883-7863
www.nvnaco.org

Mental Health and Jails
NACO supports measures that maintain funding for the Substance Abuse and Mental
Health Services Administration (SAMHSA) block grants, fully implement and expand
mental health parity, ease the Institute of Mental Disease (IMD) exclusion, expand access
to health information technology (HIT), and develop and expand the behavioral health
workforce. NACO also supports programs and legislation to support local efforts to
reduce mental illness in jails and provide appropriate treatment to those in custody.
County jails are not the appropriate place to treat individuals with mental illness, and
such individuals should be diverted from county jails whenever possible. NACO also
supports the reauthorization of the Mentally Ill Offender Treatment and Crime
Reduction Act (MIOTCRA) as well as new federal legislation to support local efforts to
reduce mental illness in jails and to treat those with mental health issues while
incarcerated.

Environment


Waters of the U.S. Rulemaking: NACO believes that local streets, gutters and
human made ditches should be excluded from the definition of “Waters of the
U.S.” (WOTUS) under the federal Clean Water Act and calls on Congress to require
the U.S. Environmental Protection Agency and U.S. Army Corps of Engineers to
withdraw the new WOTUS rule and rewrite it in consultation and collaboration
with state and local governments.



County Water/Wastewater Infrastructure Needs: NACO supports funding and
regulatory relief for clean water and drinking water systems. This could include
support for the Clean Water and Drinking Water State Revolving Fund Programs
and/or other types of funding programs in the water/wastewater realm and/or
regulatory programs such as those for stormwater management. This includes
commonsense approaches that balance environmental protection and costbenefit considerations, while promoting water affordability.

Transportation
As the Surface Transportation Legislation is implemented NACO supports continuing to
advocate for counties’ interests through subsequent rulings.
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Public Lands


Public Land Management: As Nevada’s Congressional Delegation is aware, Nevada
has the largest percentage of federal lands (87%) of any state, and some of our
counties (Nye, Esmeralda, Lander, Lincoln and White Pine) have over 90 percent of
their total county acreage administered by the federal government. As a result,
Nevada’s counties find their local economies, fiscal condition, and quality of life
influenced considerably by federal land management decisions. Counties are
concerned that federal policies and lack of resources have rendered the agencies
unable to properly maintain and administer the health of public lands. It is for these
reasons that NACO supports efforts to increase active resource management with
maximum engagement of the affected county governments; appropriate revenue
sharing; and the transfer of some federal land to states, at the state’s request in
consultation with the counties.



Continued full funding of PILT (Payment in Lieu of Taxes): PILT is also key to
ensuring counties can fund the services they provide on Nevada’s public lands. PILT
compensates counties for tax-exempt federal land within their boundaries and,
thanks to the work of Nevada’s federal delegation, was fully funded for FY16.



Fire Borrowing - Funding Wildfire Response: NACO supports federal reforms to
end the practice of “fire borrowing” and improve forest management and hazardous
fuels management on federal lands. Currently federal land managers are forced to
use their general budgets for fire suppression of the most severe fires; fires in urban
areas; and fires that require emergency response. As wildfires increase this means
that agencies are using up funds intended for management and administration, as
opposed to emergency funds similar to what the Federal Emergency management
Agency is allowed to use for natural disasters that exceed their annual budget. NACO
would support legislation providing emergency funding to fight wildfires on public
land.

 The Public Lands Renewable Energy Development Act: Currently states and
counties do not receive a share of the rental fees charged for solar and wind
development on public lands. Passage of the Public Lands Renewable Energy
Development Act (introduced as S. 1407 / H.R. 2663 in the 114th Congress) would
change the incentives for renewable energy projects by sharing revenues and fees
with counties and states. NACO supports the Act, which would replace the current
rental fee system for renewable energy projects on public lands with a new royaltybased fee system that allocates 25% of the revenues generated by wind and solar
energy projects to the counties where projects are sited. The additional revenue that
this Act would generate for counties would help support county operations impacted
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by energy development including capital improvement projects (including road
maintenance); public safety and law enforcement; and conservation easements.

County Financing and Funding


IFTA & Marketplace Fairness: NACO opposes efforts by any industry seeking to
create its own special immunity from state and local taxation. Industry examples of
recent legislative initiatives seeking to preempt state and local taxing authority
include wireless, rental car and online travel companies. In addition, NACO supports
efforts that preserve and enable state and local governments to exercise their tax
authority. NACO is concerned about extending IFTA, the Internet Tax Freedom Act,
in its current form - IFTA exempts internet services from local taxation. NACO is also
concerned with the lack of momentum on Marketplace Fairness Act legislation that
would allow the collection of existing sales taxes on out-of-state catalog and online
sales. NACO supports legislation to permit the collection of existing sales and use
taxes from remote sellers. The issue of taxing remote sales has compounded in
recent years due to the extraordinary development of the Internet as a retail
marketplace. As a result, state and local governments have lost billions in uncollected
sales taxes and Main Street business find themselves at a significant competitive
disadvantage to various online sellers.



Municipal Financing & the Tax Exempt Status of Municipal Bonds: NACO supports
the preservation of the federal deductibility of local property and income taxes and
the tax-exempt status of municipal bonds. Municipal bonds provide critical funding
for public facilities, infrastructure and development. Provisions like the tax
exemption for municipal bond interest have been part of the federal tax code for over
100 years, helping finance more than $3.7 trillion in public works projects.
Furthermore, NACO urges the federal government to fulfill its obligations, such as
providing previously guaranteed subsidy payments for Build America Bonds, and
avoid any actions that would negatively impact county financing.



Unfunded Mandates and Preservation of County Revenues: NACO opposes any
new unfunded mandates and federal initiatives that fail to protect county revenues.
In addition, NACO supports efforts to reform the lands in trust process to include the
protection of county interests, such as jurisdiction and property tax revenues.



Maintain Funding for the Community Development Block Grant (CDBG) Program:
The U.S. Department of Housing and Urban Development CDBG program has been
cut by $1 billion since FY 2010. NACO supports increased CDBG formula funding
levels in FY 2017.
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Telecommunications


Reauthorization of the Telecommunications Act: As the Telecommunications Act
of 1996 is updated, NACO supports protecting local authority, including the right to
manage the public rights-of-way, authority over the placement, construction and
modification of personal wireless services facilities and the ability to require fair and
reasonable compensation from telecommunications providers for use of the public
rights-of-way.



Broadband Deployment and Adoption: NACO supports legislation and
administrative policies that help counties attract broadband services regardless of
population or technology used. This includes legislation that provides tax credits to
telecommunications providers that develop broadband in rural and under-served
communities, and provides for broadened eligibility and additional federal agency
loan authority or extension of credit to telecommunications providers that deploy
broadband in rural communities
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February 22, 2016
Address

Dear Senator Heller:
The Nevada Association of Counties (NACO) would like to thank you for your help and
advocacy thus far during the 114th Congress. There are a number of policy and budget issues
that you and your staff have worked diligently on this past year that will have a positive impact
on counties in Nevada. We wanted to recognize and thank you for that work:
-

-

-

-

Payment in Lieu of Taxes (PILT): PILT is a critical source of revenue for Nevada’s
counties. Though Nevada’s counties will continue to advocate for permanent full
funding of PILT, achieving full funding for FY 2016 in the budget passed late last year
was very important to counties and could not have been done without your help.
FAST Act: The transportation bill helped counties by creating a stable funding source for
transportation dollars for the next five years and included other very helpful provisions
such as the extension of I-11. Passage of long-term surface transportation bill was also a
priority for the National Association of Counties. Thank you for your efforts on this
important issue.
Sage-Grouse: Thank you for the work that you and your staff have done on the sagegrouse issue, as well as for working closely with Nevada’s counties and supporting our
efforts. As you know, Nevada’s counties are seriously concerned about the
implementation of the BLM’s sage-grouse land use plans.
Delay of the Cadillac Tax: Finally, Nevada’s counties also appreciate the two-year delay
of the Cadillac tax and your leadership and perseverance on this issue. Many county
health plans fall under this categorization and implementation will reduce the value of
benefits received by county employees.

We know that each level of government must partner with the others in order to deliver the
services and protect the natural and economic resources upon which our shared constituents
depend. Our members thank you for your service and for your work on behalf of issues that are
important to county governments in Nevada.
We look forward to a continued partnership and thank you again for your efforts,
Respectfully,

Laurie Carson, President
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Elko County Board of Commissioners
540 Court Street, Suite 101 • Elko, Nevada 89801
775-738-5398 Phone • 775-753-8535 Fax

Commissioners
Delmo Andreozzi
Demar Dahl
Cliff Eklund
Glen G. Guttry
Rex Steninger

Elko County Manager
Robert K. Stokes
Executive Assistant
Michele Petty

January 15, 2016

Mr. Neil Kornze
Director, Bureau of Land Management
1849 C Street NW., (WO-200)
Washington, C.C. 20240
Sagebrush_withdrawals@blm.gov
Mr. John Ruhs,
Nevada State Director, Bureau of Land Management
Nevada State Office
1340 Financial Boulevard
Reno, NV 89502
Mr. William Dunkelberger, Forest Supervisor
Humboldt-Toiyabe National Forest
1200 Franklin Way
Sparks, NV 89431

RE:

Comments Pursuant to the September 24, 2015 Notice in the Federal Register at 80 FR
57635 on the Proposed Withdrawal of Sagebrush Focal Areas in Nevada and an Associated
Application and Environmental Impact Statement

Dear Director Kornze, State Director Ruhs, and Forest Supervisor Dunkleberger:
At a regularly scheduled meeting held December 2, 2015 the Elko County Board of Commissioners
unanimously voted to become a cooperating/coordinating agency concerning the Notice of Proposed
withdrawal; Sagebrush Focal Areas; Idaho, Montana, Nevada, Oregon, Utah, and Wyoming and the
Notice of Intent to Prepare an Environmental Impact Statement. Elko County has since properly and
officially requested that the BLM engage and recognize Elko County, Nevada as a
cooperating/coordinating agency in the NEPA process and offers the following comments, statements
recommendations and alternatives.
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As Elko County currently maintains an energetic economic and cultural interest in
mining/exploration, agriculture, oil/gas, renewable energy and recreation, the proposed application
of withdrawal of public lands from mineral entry and associated land management restrictions will
prove impactful, forever changing Elko County’s cultural and economic sustainability. It is
imperative that the Bureau of Land Management (“BLM”) and United States Forest Service
(“USFS”) work closely with the State of Nevada and Elko County to ensure the proposed protection
of the Greater Sage-Grouse is equalized with the priority to protect regional and Elko County culture,
economics and citizens.
The proposed withdrawals of the Sagebrush Focal Areas (SFAs) are a direct result of the Nevada and
Northeastern California Greater Sage-Grouse Approved Resources Management Plan Amendment
signed September 21, 2015 (“ARMPA”). Pursuant to Section 102(2) (C) of NEPA, the BLM will
prepare an EIS for this proposed withdrawal upon finalization of the scoping period. Most
importantly, FLPMA section 204 identifies specific analyses that the Agencies must undertake prior
to the withdrawal of public lands from operation of the Mining Law of 1872. A proper determination
is one which fairly considers all 12 factors listed in 43 USCS § 1714 and the BLM’s Regulations at
43 CFR 2310.3-1 explaining in detail the proposed withdrawal's effects on current natural resource
uses, current land users, incompatibility with current land uses, and effects on state and local
government interests and the regional economy.
Our justifiable concerns are based on the fact that our county is subjected to 2,129,200 acres or
approximately 75% of the 2,797,399 acres of Sage Brush Focal Area (SFA) in the State of Nevada is
located in the northern ¼ of Elko County, this does not include the existing USFS Jarbidge Wilderness
area of 113,000 acres. The total six state SFA acreage proposed for withdrawal is 10,047,727 acres,
more than 20% of the total withdrawal is located in Elko County, more than any other single county
of the twenty or more counties in the six Western States Greater Sage-Grouse Conservation planning
area. Consequently, with extreme concern of the potential damaging impacts, Elko County offers the
following comments related to the proposed Sagebrush Focal Areas mineral entry withdrawals and
scoping for the Environmental Impact Statement.

Withdrawal:
The Mining/Exploration, Agriculture/Ranching, Oil/Gas, Renewable Energy and Recreation
industries has committed significant resources to maintain Elko County’s economic sustainability.
As proposed the SFA restrictions will impose significant unjustified obstructions to mining, grazing,
recreation and all other uses on federally managed public lands. The USFWS, BLM and USFS
significantly changed the rules to employ the SFAs without notice, warning or any opportunity for
stakeholder comment. Elko County maintains that this action violates the Federal Land Policy and
Management Act (FLPMA) of 1976, the National Environment Policy Act (NEPA) of 1969, the
General Mining Act of 1872 and the Multiple Use Sustained Yield Act of 1960 and will cause literal
devastation to the Mining/Exploration, Agriculture/ Ranching, Energy and Recreation industries. The
public was not provided a notice and comment period to provide input on the boundaries and potential
effectiveness of the SFAs, as they were first presented in the FEIS for the ARMPA. Second, the
science the Agencies rely on does not support the SFA boundaries. Third, there are known alternatives
to the proposed withdrawals.
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The use of the Nevada and Northeastern California Amended Resource Management Plan to
segregate the 2.8 million acres designated as Sagebrush Focal Areas for withdrawal presupposes that
the public was provided an opportunity for public hearing and meaningful comment. The public did
not have a hearing prior to the application regarding the segregation and withdrawal boundaries, as
the withdrawals first appeared in the administrative review of the FEIS.
Elko County was not provided adequate time to study a large document that had significantly changed
since its draft form. The DEIS was issued on November 22, 2013, and the FEIS on May 28, 2015.
Thus, while the BLM took more than one and one-half years to revise the EIS, the public was only
allowed 30 days to analyze and prepare protest of the FEIS, which exceeds 2,000 pages in length.
This despite the fact that there were major departures from and additions to the DEIS, and lack of
response to or incorporation of many comments that were well grounded in science [For example,
Elko, Humboldt and Eureka County’s each submitted written critiques and comments of the DEIS
with many scientific citations. All were virtually ignored in the FEIS]. Some revisions included
important changes in methodologies, with insufficient justification or explanation for the public,
making it difficult if not impossible even for scientific experts to make an informed response. Lack
of transparency regarding criteria used to determine landscapes essential to conservation of the
species undermines public confidence.
The withdrawal as proposed within the SFAs constitutes an irretrievable commitment of resources
for an action that may not benefit Greater Sage-Grouse. Despite this irretrievable commitment, the
public has no indication from where the science was identified to derive the SFAs. This withdrawal
process adopts the wholesale assumption that the SFAs constitute the best habitat for Greater SageGrouse and that it can only be protected by withdrawal. Yet mineral withdrawal from the areas
designated as SFA’s is not scientifically supported. There are no habitat maps or scientific studies
that support the conclusion that the SFAs are more important than other areas designated as “core”
or “priority” across the scientific community; whether in the ARMPA, Nevada State Plan or other
local plans. If there exists sufficient regulatory certainty to protect against non-SFA PHMAs without
withdrawals, then it follows that a withdrawal is not necessary at all.
Elko County has many times in the past expressed concerns with the ARMPA’s reliance on the NTT
and COT Reports as conflicting with the Sagebrush Ecosystem Council and Sagebrush Ecosystem
Technical Team findings supporting the State of Nevada’s Action Plan. Nonetheless, the ARMPA
cites to those reports, and therefore they should be used to determine whether the SFAs were
supported by the science cited.
The NTT Report does propose a “withdrawal from mineral entry based on risk to the Greater SageGrouse and its habitat from conflicting locatable mineral potential and development,” however, the
NTT report does not discuss where a withdrawal might be most appropriate. Rather, the FEIS and
ARMPA rely upon the COT Report to determine the NTT’s request to evaluate risk from conflicting
locatable mineral potential and development.
The Conservation Objectives Team (COT) Report does not support the SFA boundaries.
o The habitat map adopted by the BLM does not distinguish SFAs from other priority habitat.
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o The identified risk of mining/exploration does not support the action. Mining not identified
as a widespread risk in SFAs- only in Section 14 outside of SFAs (Northwest Interior).


Apparently as part of a wilderness bill that passed in the mid-nineties, the USGS
was required to conduct an assessment of undiscovered mineral resources in the
Pacific Northwest (though Nevada and other western states were included).

o Even though SFA areas may have a localized risk from mining/exploration, the decision
asserts there are additional recommendations for widespread withdrawal from mineral
location and entry for SFAs.


The management of these areas as SFAs would be consistent with the management
direction for PHMAs, with the additional recommendations for withdrawal from
mineral location and entry, NSO without exception for fluid mineral leasing, and
prioritization for conservation actions, including processing of grazing permits.






In the Draft LUPA/EIS, Alternative C proposed a recommended withdrawal
for all GRSG habitat and
Alternative D proposed NSO for fluid mineral leasing in all habitat. In the
Proposed LUPA/DEIS,
Alternative F proposed prioritization for livestock grazing. Chapter 4
analyzed the impacts of those decisions. See DEIS Chapters 2 and 4.

As such, the management of these areas as SFAs and the impacts of the associated
management decisions was addressed in the DEIS and is qualitatively within the
spectrum of alternatives analyzed. SFAs. 2-2, FEIS.

o The BLM has not collectively reviewed each parcel of land within the SFA to determine
its habitat characteristics.
If a withdrawal is a preferred method of protection, the very reports that the BLM relied upon in the
ARMPA do not support the withdrawal boundaries as proposed. The withdrawals that appeared first
in the FEIS then the ARMPA rely on the recommendations from A Report on National Greater SageGrouse Conservation Measures, Sage-grouse National Technical Team (December 21, 2011) (NTT
Report) and Greater Sage-grouse (Centrocercus urophasianus) Conservation Objectives: Final
Report, U.S. Fish and Wildlife Service (February 2013) (COT Report).
Elko County and the State of Nevada has committed resources and is dedicated to preserving Greater
Sage-Grouse and its habitat. Nevada completed its State Plan to conserve Greater Sage-Grouse in
2014, and has directed significant funding at conservation of $5.7 million for Fiscal Years 2015-2017.
Special Report by Western Governors, Greater Sage-Grouse Inventory: 2014 Conservation
Initiatives, Western Governors’ Association, page 5 (March 2015). Nevada has spent over $7.4
million since 2012 in support of Greater Sage-Grouse conservation efforts using pooled state, federal
and local funds. Elko County’s Greater Sage-Grouse Management and Conservation Plan and Elko
County Public Land Use & Natural Resource Management Plan are designed to provide Greater SageGrouse management, conservation, preservation and re-habilitation measures, strategies and funding
sources to benefit Greater Sage-Grouse without the loss of the county’s heritage, culture and
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economy. Expenditures for development and implementation of the plans exceed $200,000 and no
federal funding was used.
The Elko County nor the State of Nevada Plan supports the SFA Boundaries or withdrawals.
Implementation of withdrawals and will significantly undermine the potential effectiveness of the
State Plan. Implementation will preclude the State from implementing its plan for a minimum of 20
years- before the state plan is even given an opportunity to be effective. A withdrawal, once
completed, cannot be found as legitimacy and is very difficult to reverse. Essentially an irretrievable
commitment of resources for an action that may not ultimately benefit Greater Sage-Grouse.
Additionally Nevada and local specific data was not included in the delineation of SFAs, and no
experts in the State were consulted. Overall, these are in conflict with federal policy, and design
principles for CPR management.
The Dr. Peter Coates Map do not support SFAs and is being misapplied;
o Pages 2‐2 and 2‐3 describe the general characteristics for delineating focal areas, but
there is no information on methodology used in their development. Nevada Management
Categories (Coates et al. 2014) and NDOW Habitat Categorization methods are
referenced, but prioritization using these tools does not align with SFAs. A USFWS letter
is referenced, but no methodology is given in it. Delineation of the SFAs does not appear
to incorporate modern scientific concepts of resistance and resilience; the level of science
is therefore questionable
o Adoption of the state’s map for this purpose is a misapplication of science created for an
alternative purpose. Thus, one alternative is to adopt the entire State Plan- not just a
misapplication of the State’s Habitat Map.


“As noted in the DEIS, one of the goals/objectives of this planning effort is to
protect both the habitat and the species. (see, for example, the LUPA/DEIS Goal
B-SSS 1, Goal D-SSS 1, Goal E-SSS 1, Goal F-SSS 1, and Objective D-SSS 4.
Further, as noted by the USGS Report/Coates which supports the delineation of
habitat mapping for this planning effort, the potential presence of bird in these
areas of the SFAs is acknowledged (see USGS Open File Report 2014-1163; page
28, habitat definitions).



The DEIS and the NDOW map it referenced defined the qualitative characteristics
of habitat in terms of its importance to the species and as the intersection of the
suitability of habitat for the species and the level of use by the bird (see NDOW
document entitled Greater Sage-Grouse Habitat Categorization White Paper,
December 2012 and Appendix A, Greater Sage-Grouse Habitat Map for Nevada
and Northeastern California Land Use Plan Amendment). The habitat in the SFAs
exhibits these characteristics – i.e., areas of high-quality sagebrush habitat, areas
with highest breeding densities, and areas identified as essential to conservation
and persistence of the species. In addition, the DEIS noted that among the issues
brought forward for analysis was the use of “sound science to determine habitat
requirements and restrictions needed to protect GRSG habitat.” NV/CA DEIS,
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Chapter 1 at p.16. The DEIS also stated that mapped habitat would be adjusted
and refined based upon the best scientific tools available. NV/CA DEIS, Chapter
2, Table 2-4 at p. 61 (Goal D-SSS-AM) Table 2-5 at pages 93 (Action D-SSSAM1), 100 (Action D-SSS-AM 9) and 119 (Action D-SSS-OPM 3). 2-2, FEIS
The publicly managed lands within the SFAs are to be immediately segregated from location and
entry under the proposed action for a minimum of two years. Temporary segregation has essentially
the same effect as a withdrawal. It closes the lands to location and entry under the proposed action
subject to valid existing rights. Withdrawal of mineral entry in the SFAs with no legitimate basis to
require location or action to delay two years for a site-specific decision will affect adjacent property
values, development and investment potential.
The simple threat of withdrawal and restrictions has and will cause a chilling effect concerning
potential and future investment for prospects to seek financing and investment for
mining/exploration, agriculture/ranching and recreation activities in the region. Elko County believes
that the SFA as represented in the FEIS, ROD and ARMPA does not comply with the 1872 National
Mining Act, Multiple Use – Sustained Yield Act of 1960, FLPMA and NEPA. Elko County believes
that mineral entries cannot be legally withdrawn by the BLM/USFS for an arbitrary and capricious
act of the creation of the SFAs within the FEIS/ARMPA that causes detriment and impairment to the
mining/exploration industries and economic future of Elko County and the region.
Several of the goals, objectives, management actions, standards, and guidelines contained in the
FEIS/ARMPA/SFA are not consistent with rights under the General Mining Law which allows
citizens of the United States the opportunity to enter, use, and occupy public lands open to location
to explore for, discover, and develop certain valuable mineral deposits (30 U.S.C. § 22), subject to
the FLPMA mandate to prevent unnecessary and undue degradation of public lands. 30 U.S.C. § 22
ensures pre-discovery access, use, and occupancy rights to enter lands open to location for mineral
exploration and development. Prohibiting or restricting mineral exploration and development on
lands co-located with Greater Sage-Grouse habitat, by way of limits placed upon surface disturbance,
travel and transportation management (roads), ROW avoidance and exclusion areas and mineral
withdrawals is contrary to the rights granted by § 22 of the General Mining Law.
Elko County believes that the BLM has a legal obligation to comply with the General Mining Law,
Mining and Minerals Policy Act, and the FLPMA to recognize the Nation’s need for domestic sources
of minerals and the right to explore and maintain multiple uses. Despite, and in direct conflict with
this legal obligation, the proposed SFA recommends severe restrictions, prohibitions, withdrawals,
and de facto withdrawals. Withdrawals of the magnitude proposed under the SFAs conflict with § 22
of the General Mining Law, and the Mining and Minerals Policy Act and cannot be implemented
through the land use planning process. Withdrawal of this magnitude should only be made by an Act
of Congress or by the Secretary pursuant to the requirements and procedures of the FLPMA § 204(c)
for a period not to exceed 20 years. The BLM has not documented the rationale for its decisions
regarding the management of minerals. Specifically those decisions associated with how the
withdrawals, and de facto withdrawals recommended in the SFAs comply with § 22 of the General
Mining Law.
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Further, if public lands needed for ROWs for roads, power lines, pipelines, etc. are no longer available
for development, as described throughout the FEIS/ARMPA/SFA, including “restricted” areas, or
avoidance/exclusion areas in SFAs, Priority Habitat Management Areas (PHMA) and General
Habitat Management Areas (GHMA), the unpatented mining claims, patented claims, fee lands, and
associated private property rights could be rendered worthless and could subject the federal
government to a Fifth Amendment takings claim. To that end, the BLM’s numerous references to
VER has the potential to interfere with the access, use, and occupancy of lands open to location for
mineral purposes, which are rights granted under the General Mining Law and Surface Use Act (30
U.S.C. § 612(b). These rights apply both to unpatented mining claims prior to discovery and to
unclaimed lands open to mineral entry, independent of the discovery status of these lands. The
numerous references to VER to these management actions is in fact a restriction, not an expansion of
rights to use land for mineral purposes under the General Mining Law and Surface Use Act, and as
such does not comply with the FLPMA, the General Mining Law, or the Surface Use Act.
The BLM asserts that mining is exempt from the 3-percent cap, the proposed action is conditioned
with the constraints to “applicable laws and regulations, such as the 1872 Mining Law, as amended
and valid existing rights"(VER). In the discussion of hard and soft trigger, “Limit ROW
authorizations, leases, and permits to those needed for public safety and valid existing rights.” The
requirement for there to be VER puts an overly restrictive and unrealistic burden on mining operators
exercising their rights under the General Mining Law, and creates a de facto withdrawal which is
outside the BLM’s authority and contrary to law. For locatable minerals the term “valid existing
right,” is a specific term that is reserved for those claims after a “discovery” of a valuable mineral
deposit has been made. Therefore, the proposal to honor VER, fails to protect the rights associated
with claims prior to a discovery of a valuable mineral deposit. Very few mining claims can withstand
the rigorous economic evaluation, required by a claim validity examination to which they would be
subjected as a result of this constraint.
Validity examinations are used to determine whether a claim has a discovery of a valuable mineral
deposit that qualifies as VER that the federal government must exclude from the various restrictions,
prohibitions and withdrawals. Thus, the many references to VER in the LUPA/FEIS are misleading
because they create the false impression that the rights of mining claimants with claims in areas
subject to restrictions, prohibitions, withdrawals and de facto withdrawals from future mineral entry
would be respected and that claimants could continue to explore and develop their claims. Only after
a claim is found to be valid as a result of a validity examination is it considered VER. However,
mineral validity examinations create such a high threshold of proof that a claim can be mined at a
profit that very few claims can demonstrate sufficient profitability to satisfy the criteria for a valid
claim and VER. Generally speaking, some (but not all) claims at operating mines may meet the claim
validity examination test and be treated as having VER. However, claims that are being actively
explored almost never qualify as valid claims with VER. Even claims at advanced exploration
projects that are being proposed for mine development may not qualify as VER.
The repeated and incorrect use of the term “Valid Existing Rights” when discussing the applicability
of the conservation measures that restricts and prohibits land uses actually has the exact opposite
effect on mining claims. It can be read to mean that the proposed land use restrictions apply to all
mining claims in the SFA except those few claims that have a valuable discovery that can meet the
economic tests to create VER. Thus, rather than limiting or exempting mining claims from the
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draconian land use restrictions, the references to VER throughout the LUPA/FEIS broaden the impact
of these restrictions to nearly all mining claims in the State of Nevada.
The maximum number of acres authorized for disturbance within Notices and Plan of Operations
boundaries in the entire state of Nevada is only 191,374 acres, some of which are not co-located
within Greater Sage-Grouse habitat. By contrast the proposed withdrawals within SFAs are almost
2.8 million acres; 15 times larger than the total footprint of existing mining activities in the State of
Nevada. Therefore, the proposal to withdraw almost 2.8 million acres of land in Nevada from mineral
entry is grossly out of proportion with the maximum potential impact that mineral activities might
have on Greater Sage-Grouse and its habitat. Consequently, the proposed withdrawal within SFAs is
not justified, is unreasonable and unnecessary, and is therefore, arbitrary and capricious. Additionally
the proposal to withdraw almost 2.8 million acres from mineral entry demonstrates a general lack of
understanding of geology and mineral occurrence by the BLM. Mineral deposits do not occur
everywhere; they are located in small areas where geologic conditions are favorable. Mineral deposits
are difficult and expensive to find. Therefore maintaining access for future mineral exploration and
development is a planning issue that cannot be ignored.
The BLM’s proposed prohibition against mineral development in SFAs and Greater Sage-Grouse
habitat areas is disproportional to the amount of land used for mineral development and the impacts
associated with mineral exploration and development, especially considering that the projected long
term, unclaimed surface disturbances (i.e., open pit mines that are stabilized at closure but remain as
features on the landscape) are small in the context of the habitat area.
Furthermore the withdrawal application states “No water rights would be needed to fulfill the purpose
of the requested withdrawal.” 80 CFR 57637. However, segregation and withdrawal will result in the
expiration of private water rights, and will also implicate the water rights associated with grazing
permits. The application only requires a “statement as to whether water will or will not be needed to
fulfill the purpose of the requested withdrawal action.” 43 CFR 2310.3-1 (c) (13) that water rights
will be evaluated as a preliminary issue for the EIS is telling that this issue is inaccurately represented
in the application. Thus, water rights would be needed to fulfill the purpose of the requested
withdrawal.

Environmental Impact Statement Scoping Comments:
Elko County contends that the potential and real constraints created by the SFAs are detrimental to
all multiple uses, including but not limited to, livestock grazing, roads, mineral extraction and
exploration, oil and gas development, renewable energy, water rights and recreation. Elko County
asserts that the proposed SFAs conservation measures can and must be resolved by logical unbiased
methods that will not destroy local and regional economies and the general public utilizing
public/private resources in areas arbitrarily designated by the BLM, USFS and other federal agencies.
Elko County stresses that the BLM, USFS and the Federal Government in general must moreover
endeavor to protect and enhance regional and local economic sustainability in conjunction with (but
not subordinate to) Greater Sage-Grouse habitat conservation.
The BLM and USFS significantly changed the conventions in the FEIS with the inclusion of the SFA
without communication, forewarning or opportunity for public comment or appeal, this contributes
to a venue of distrust and negative confidence by the public in the process established by NEPA.
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Elko County maintains this directly violates the provisions of NEPA, FLPMA, and will permit the
BLM/USFS to unlawfully restrict publicly managed and privately owned lands for the multiple uses
as provided for in the Elko County Land Use Master Plans and Chapter Four of the Elko County,
Nevada County Code. Additionally many adjacent private property owners, investors and potential
investors will and have lost cultural and monetary value, security, confidence and the ability to
effectively and equitably manage their properties and interests by:


Placing existing and future range improvements at risk when prioritized review of grazing
permits will erode grazing rights and devalue adjacent private lands;



Restrict or inhibit lawful ingress/egress to private properties adjacent to federally managed
public lands, effectively restricting infrastructure development while devaluing and
restricting county approved permitted land uses.



Encumber ability to acquire fair market value when potential investors/buyers must be
disclosed to that the land cannot be used to its full potential due to adjacent federally
managed public lands restrictions;



Inhibit ability to accurately value federal grazing permits that are essential
ranching/agriculture assets knowing that their permits could be severely restricted or
eliminated, when the prioritized review in SFAs and Priority Habitat Management Areas
is completed;



Effectively prohibits and restricts multiple uses on the federally managed lands as provided
by the Multiple Use – Sustained Yield Act of 1960;



Fails to provide common sense conservation measures to protect the Greater Sage-Grouse
and habitat through the continued loss of habitat caused by wildfire and invasive species
proliferation.

The SFA obscures over 2.1 million acres of northern Elko County, approximately 75 percent of the
2.8 million acres of Nevada’s SFA land use prohibitions and restrictions. The numerous private land
parcels adjacent to or within the Elko County SFAs are lands currently used for ranching, residential
and recreation purposes that are comprised of lands cultivated for alfalfa hay or small grains, streamirrigated meadows used to grow native wild hay, and pastures with sufficient carrying capacity to
support cattle and wildlife. The future viable uses including commercial or industrial of these private
land parcels depends in large part on the landowner’s ability to use the adjacent public lands for
livestock grazing, access, infrastructure and recreation.
Additionally because streams and wet meadows are high-quality, seasonal habitat for Greater SageGrouse, interfering with the continued use of private land parcels with streams and meadows will
cause loss of brood-rearing and summer habitat. (See COT Report, Table 4-1 and Final EIS, Table
2.2 and Pages 2-39 and 2-57 and the 2014 Nevada Greater Sage-Grouse Conservation Plan Section
7.5 ("Nevada Conservation Plan"), which all emphasize the importance of riparian and wet meadow
habitats). The management directives for the SFA threaten to eliminate or reduce the authorized use
of the adjacent public lands for livestock grazing by imposing unworkable and authoritarian habitat
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management objectives. Elko County estimates from GIS mapping that roughly 236,000 acres of
Elko County private lands are adjacent to or engulfed by the SFA. The current use of these private
land parcels for agriculture, ranching and other approved uses will be adversely affected by
restrictions on grazing or access on adjacent public lands. Thus the SFA will diminish or even
eliminate future economic agriculture, ranching and other uses on private property causing substantial
economic harm to individual landowners and Elko County in general and potentially subject the
federal government to regulatory takings claims. Additionally the SFAs will create stranded
inholdings of private land parcels surrounded by public land managed for the sole purpose of Greater
Sage-Grouse conservation including cultivated fields, meadows, and pastures that provide critically
important brood-rearing habitat for the Greater Sage-Grouse and other wildlife species.
Consequently, landowners within and adjacent to the SFAs, will experience restrictions to adjacent
public lands that will have a significant adverse impacts including private property devaluation and
depreciation.
Furthermore, Elko County maintains that the National Environmental Policy Act (NEPA) at 40
C.F.R. § 1502.9(b) requires agencies to disclose responsible scientific opposition, and therefore, the
BLM should have disclosed that both the NTT and COT Reports, were being challenged under the
DQA when the final environmental impact statement (FEIS) was released. The DQA challenges raise
specific concerns related to several management actions found in the NTT and COT Reports which
were carried forward in the LUPAs without disclosing that there is reasonable scientific opposition.
The BLM failed to disclose the concerns raised under the DQA challenge, as well as identify the
same scientific concerns raised during the call for comment on the various draft NEPA documents.
Therefore, the NEPA documents associated with each of the LUPA/SFA are flawed and incomplete.
NEPA also requires that agencies use available and relevant data, which they did not in the
preparation of the LUPA and SFAs. Neither the Draft EIS nor the FEIS documents include sections
on geology, which is required as a baseline for evaluating mineral potential, or use BLM’s LR-2000
online database to quantify the number of mining claims affected by the SFA proposed mineral
withdrawal zones. Additionally, the NV – CA Final EIS erroneously states that there is no scientific
data documenting the synergies between managed livestock grazing and suppressing rangeland fuel
loads despite the fact that the State of Nevada and at least four Nevada counties provided detailed
bibliographies pointing out these references that needed to be considered in the NEPA analysis.

Alternatives
The SFAs and associated “withdrawal” did not appear until the FEIS, and are not supported by the
science relied upon by any of the agencies. The proposed withdrawals are not supported by the
scientific reports that discuss the threat of mining and/or mineral exploration or any other multiple
use to the Greater Sage-Grouse or its habitat. The threat is not widespread or immediate, while the
threat to mining and other multiple uses is immediate, as there is a significant amount of mineral,
natural resource and multiple use potential in SFAs.
Elko County is extremely concerned about the underlying information, or lack thereof, used to
support the conclusion that this withdrawal should occur. Elko County understands that because the
withdrawal process has been initiated it is important to provide comments and offers the following
Position Statements and Recommendations:
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State of Nevada Office of the Governor

January 15, 2016

Scoping Comments to the
Federal Register Notice of September 24, 2015:
Bureau of Land Management and the U.S. Forest Service
Proposed Withdrawal and Segregation of 2.7 Million Acres within
Sagebrush Focal Areas in Nevada from Location and Entry
Under the 1872 General Mining Law
Submitted by
Governor Brian Sandoval on Behalf of the State of Nevada
Governor Brian Sandoval, on behalf of the State of Nevada is responding to the public scoping process
by providing specific information on six key elements that must be analyzed in detail and disclosed in
the Environmental Impact Statement to meet compliance with the National Environmental Policy Act
(NEPA) and assure that a thorough evaluation is conducted of the relevant issues and impacts associated
with the proposed mineral withdrawal from the General Mining Act of 1872.

1. No Action Alternative
Nevada believes that areas with high mineral potential should absolutely not be withdrawn from mining
and mineral exploration. In that regard, the No Action Alternative is the preferred alternative for the
State of Nevada. The No Action Alternative is consistent with the Nevada Sage-Grouse Conservation Plan
(the Nevada Plan) which incentivizes avoidance of habitat disturbance in priority sage-grouse
management areas, minimizes direct impacts of habitat disturbance based on applied Required Design
Features (RDFs), and requires mitigation for direct and indirect impacts through the Conservation Credit
System (CCS) that assures and quantifies net benefits to greater sage-grouse (GRSG).


The No Action Alternative must include an accurate description of the existing sage-grouse
populations, habitat conditions, and threats and must quantify these existing baseline
conditions for comparison with the proposed action alternative(s) and their resulting net benefit
for GRSG.

The Bureau of Land Management/U.S. Forest Service (BLM/FS) Land Use Planning Amendment (LUPA)
Final Environmental Impact Statement (FEIS) provided no science or analysis at any level to support the
rationale that exclusion of mining and mineral exploration will maintain the key attributes of GRSG
habitat that are needed to realize a net benefit for GRSG.


The Mineral Withdrawal Environmental Impact Statement (EIS) must include quantitative
analysis and comparisons of key habitat attributes (sagebrush cover, sagebrush height, and
perennial grass and forb cover and composition) between the No Action Alternative and the
proposed action alternatives and disclose how mineral withdrawal will result in changes to these
key attributes that are needed to realize a net benefit for the GRSG populations in the
Sagebrush Focal Areas (SFA).
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The No Action Alternative must be analyzed for the positive impacts that the mineral industry
provides such as participation in landscape scale efforts that require a broad range of
partnerships and opportunities for reclamation and to further reclamation technology through
restoration research.

2. Timeframe
The State of Nevada adamantly rejects the premise that mineral withdrawal should be the initial
conservation action implemented under the Approved Resource Management Plan Amendment
(ARMPA) when other existing threats to habitat have a far greater urgency and detrimental impact on
GRSG in terms of habitat loss. The need for wild horses to be managed at appropriate management
levels and the occurrence of thousands of acres in need of wildfire rehabilitation have resulted in
thousands of acres of habitat loss that could be restored through proper management and treatment if
resources and time were directed to these objectives as opposed to preparing an EIS for the mining and
exploration withdrawal action.
The mining withdrawal on more than 2.7 million acres in Nevada is grossly disproportionate to the
mining risks in Nevada identified in the Greater Sage-Grouse Conservation Objectives Final Report (2013)
(COT Report):
Northern Great Basin. Threats to this population were identified as wildfire and invasive
species. At least part of this large population was described as stable to increasing from 20072010 and was predicted to have virtually no chance of declining below 50 birds in 30-100 years.
Portions of this population are well connected with Idaho, Oregon, and Utah.
Western Great Basin. The threats to these population management units are variable and sitespecific, however, continuous, year-round use by wild horses, wildfires, and invasive species are
prevalent. Resiliency needs to be improved with increased habitat suitability in terms of shrub
densities and native grasses and forbs.


The EIS must analyze the anticipated results from mineral withdrawal in terms of ameliorating
the specific and most pervasive threats to GRSG in the SFA -- wildfire, invasive species, and wild
horses -- and demonstrate how mineral withdrawal improves landscape resiliency.



The ARMPA requires that conservation actions be implemented in accordance with the
principles of adaptive management. The EIS must analyze a shorter withdrawal interval to allow
for adaptive management processes to occur. If the BLM is compelled to follow through with
mineral withdrawal at any level, Nevada recommends a five-year withdrawal period, during
which time the GRSG populations are intensively monitored, at the expense of the Department
of Interior, to evaluate the efficacy of the withdrawal treatment in terms of ameliorating
population and habitat threats. Management actions can subsequently be modified if needed
to achieve desired results, and the adaptive management process continued.
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3. Withdrawal Area Boundary
Neither the BLM, the U.S. Fish and Wildlife Service, the U.S. Forest Service, nor any of our State agencies
can provide a description or definition of the process used to delineate the SFA. There is no information
regarding the data or analyses that justifies promoting these particular designated acres of priority
habitat to a higher level of management infringement than the remainder of the priority habitat
throughout the State.
The direct, indirect, economic, and cumulative impacts of SFA designation and the associated
management actions were inadequately analyzed in the LUPA NEPA process and ROD. What we do
know about the genesis of the SFA is that the State was not consulted for its expertise and input prior to
the area delineation.
At Governor Sandoval’s direction, the Nevada Department of Wildlife (NDOW), Nevada Department of
Conservation and Natural Resources (DCNR), and the Nevada Division of Minerals (NDOM) worked
cooperatively to analyze the SFA region with regard to existing, active exploration claims/mineral
potential and priority GRSG habitat to evaluate an Alternative Mineral Withdrawal Area that achieves
greater benefits for GRSG by exchanging high value habitat for areas with high mineral potential and
existing claims.
Areas with high mineral potential were assessed and mapped by the Nevada Bureau of Mines and
Geology (NBMG). Assessments were based on the evaluation of existing data sources including known
mining districts, Plans of Operation, Notices of Intent, information from the BLM LR2000, and permitting
data from NBMG Annual Nevada Mineral Industry reports. Areas with high mineral potential were
further evaluated for proximity to active GRSG leks and habitat and fitted to avoid and minimize impacts
to GRSG and avoid or minimize potential for habitat fragmentation. Areas within the SFA characterized
as high mineral potential are shown in Attachment A.
Existing GRSG populations and habitat quality within and adjacent to the SFA were reviewed by NDOW
to identify areas of lower quality habitat and importance to GRSG where mineral withdrawal would not
significantly benefit existing populations. NDOW also identified GRSG populations adjacent to the SFA
that would greatly benefit multiple populations of GRSG if they were exchanged for areas that had
existing mining claims in the SFA. . Areas proposed to be exchanged from the SFA because of lack of
habitat and areas proposed to be included in the mineral withdrawal area based on the benefit to GRSG
are shown in Attachment B
Collaborative analysis of these two assessments results in an Alternative Mineral Withdrawal Area that
must be analyzed as an EIS alternative. The alternative area does not change the SFA boundaries, only
the mineral withdrawal area for purposes of minimizing conflict, protecting mineral exploration of
known mineral importance, and providing enhanced benefits to GRSG by protecting more leks. Some of
the effects the Alternative Mineral Withdrawal Area are described in Table 1.
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Table 1. A comparison of the effects of the BLM Mineral Withdrawal Area and the Alternative
Withdrawal Area in Nevada.
Area proposed for exclusion from the BLM Mineral
Withdrawal Area based on limited quality habitat for GRSG



245,389 acres
(approximately 9% of 2,730,045 acre
BLM Withdrawal Area)

Area proposed for exclusion from the BLM Mineral Withdrawal
Area based on conflicts with existing mining claims

310,003 acres

Area proposed in exchange for mineral potential exclusion to
the BLM Mineral Withdrawal Area based on high quality
habitat, high population importance, and avoidance of conflict
with mineral claims

394,082 acres

Net change in area between the BLM Mineral Withdrawal
Area and the Alternative Mineral Withdrawal Area

-161,310 acres

Number of claims in the BLM Mineral Withdrawal Area
excluded from conflict with GRSG

3,726 claims

Number of leks excluded in the Alternative Mineral Withdrawal
Area for habitat quality and mining claim criteria

5 active leks

Number of leks added in the Alternative Mineral Withdrawal
Area

49 active leks

Net change in number of leks included in the Alternative
Mineral Withdrawal Area

44 active leks

(approximately 10% of 2,730,045 acre
BLM Withdrawal Area)
(393,812 acres of which is priority
habitat)

(99 percent of the 3,778 total claims in
the BLM Mineral Withdrawal Area)

The Mineral Withdrawal EIS must analyze the Alternative Mineral Withdrawal Area prepared
jointly by NDOW and NDOM that minimizes conflicts with existing claims and results in
measurable net benefit to GRSG by protecting more important habitat, leks, and populations.

4. Valid Existing Rights
The purpose of the proposed mineral withdrawal is protection of GRSG and its habitat from adverse
effects of locatable mineral exploration and mining “subject to valid existing rights” (VER).
The BLM’s Federal Register Notices do not define VER which has led to much confusion, particularly for
exploration projects. The BLM and USFS ARMPA are the basis for the proposed withdrawal broadly
defined VER as follows:
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Documented legal rights or interests in the land that allow a person or entity to use said
land for a specific purpose and that are still in effect. Such rights include fee title
ownership, mineral rights, rights-of-way, easements, permits, and licenses.1
While unpatented mining claims, mill sites and tunnel sites that are properly maintained by annual
maintenance fee payments or annual assessment work under the U.S. mining laws would fall within this
definition, BLM and USFS state and district offices are in need of additional guidance on the scope of
VER to ensure a uniform application of this definition that preserves the substantial capital investments
that have been made in reliance on the rights granted by the U.S. mining laws, and protects local
economies that are dependent on a sound mineral exploration and mining economy.
Since 1992, pursuant to the General Mining Law, a claimant may hold and maintain an
unpatented mining claim, mill site or tunnel site by paying the appropriate annual maintenance fee to
the United States, or by conducting the requisite annual assessment work and making an appropriate
annual filing with BLM. The holder of a properly maintained mining claim has the exclusive right to use
lands within the claim for mineral exploration and mining . In enacting the requirement for annual claim
maintenance fees, Congress sought to eliminate uncertainties associated with the historic annual
assessment work requirements, and establish a clear line by which claimants can be assured that they
have a valid right without the need for lengthy or complex administrative determinations.
Several thousand unpatented mining claims and mill sites have been located by numerous
individuals and entities within the proposed Mineral Withdrawal Area. In Nevada alone, more than
3,700 claims exist in the proposed withdrawal area for which significantly more than a half million
dollars are paid to the United States yearly in annual maintenance fees. See Attachment A. Many of
these areas are highly prospective for economic mineralization and tens of millions of dollars have been
expended by the claim owners in conducting exploration activities related to those claims in reliance on
the rights granted by the U.S. mining laws. While only a small fraction of those claims might ultimately
be mined resulting in limited and localized disturbance, preserving the current rights of those claimants,
including reasonable access rights, will promote several sound national policies, including:


Promoting Congress’ intent to establish a clear line by which mining claims can be maintained
through payment of annual maintenance fees.



Recognizing the substantial investment of resources that have been made in reliance on the
current claim maintenance requirements.

1

See, e.g., USFS, Greater Sage-grouse Record of Decision, Idaho and Southwestern Montana, Nevada, Utah, p. 137
(Sept. 2015); BLM, Nevada and Northeastern California Greater Sage-Grouse Approved Resource Management
Plan Amendment, p. 5-24 (Sept. 2015).
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Avoiding the high costs, administrative burdens and permitting delays that would be associated
with a requirement to conduct claim-by-claim validity determinations.



Supporting local communities and regional economies that rely substantially on a sound mineral
exploration and mining economy.

An unpatented mining claim, mill site or tunnel site that has been maintained in accordance with the
annual filing and fee requirements of the General Mining Law and Federal Land Policy and Management
Act meets the definition of VER as set forth in the BLM and USFS sage-grouse plan amendment
documents. The following language is a suggestion for clarifying the definition of VER for mineral
exploration projects to provide clear national guidance to agency field personnel that maintains
consistency with existing laws and policies:
Documented legal rights or interests in the land that allow a person or entity to use said land
for a specific purpose and that are still in effect. Such rights include fee title ownership, mineral
rights and associated access rights, rights-of-way, easements, permits, and licenses. For mineral
exploration projects, valid existing rights include unpatented mining claims, mill sites and
tunnel sites that were located prior to the effective date of the final withdrawal notice and that
have been maintained by the timely payment of an annual maintenance fee or the satisfaction
of applicable annual assessment work and annual filing requirements pursuant to the U.S.
mining laws and the Federal Land Policy and Management Act.

5. Pilot project to Demonstrate Alternative Management Approach to Constrain Mineral
Exploration and Avoid Loss of Critical Sage-Grouse Habitat
The SFA area in Humboldt County known as the Lone Willow Population Management Unit (PMU) and
also known as the Opalite District-McDermitt and Kings Valley Lithium claim blocks has well
documented, vital importance to both the mineral and wildlife resources in Nevada. The Geological
Society of America has identified lithium as a critical mineral resource (GSA 2013). Lithium has also been
acknowledged by the Department of Interior as a mineral of national importance. The economic
importance of the lithium deposits in Humboldt County was analyzed by Applied Analysis (2016) who
wrote the following:
The [Western Lithium] project is expected to have a material economic impact on the state of
Nevada and the communities in which it operates. Economic impacts sourced directly to the
Company’s investment are estimated to reach approximately $2.5 billion over the life of the
project. When secondary impacts (indirect and induced) are considered, total economic output is
estimated to reach nearly $3.4 billion. In addition to substantial economic output, the project is
estimated to support nearly 9,000 person-years of employment and $0.5 billion in salaries in
wages over the life of the project. Fiscal impacts (public revenues) to state and local governments
during the same timeframe are estimated to exceed $100 million over the life of the project, or
approximately $4.3 million annually over the course of the 24-year life cycle.
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The Lone Willow GRSG PMU is among highest priority PMUs within the State of Nevada and harbors one
of the most dense sage-grouse populations in Nevada. Lone Willow PMU includes the Bilk Creek,
Montana, and Double H Mountain ranges. The bulk of the sage-grouse population resides in the
Montana Mountains. Mark-recapture efforts conducted from 2001 through 2005, mainly within the
Montana Mountains, calculated population estimates for each of these years using a Lincoln Index
model. The population estimates ranged from a low of 7,264 grouse in 2001 to a high of 13,625 grouse
in 2004 (NDOW 2006, unpublished report). There are 65 active and pending active leks located within
this PMU ranging in size from 2 to 46 males in attendance in 2015. Approximately 50 of these leks are
within the Montana Mountains portion of the PMU. This PMU is not only important within the State of
Nevada, but is also important to a larger population of sage-grouse that extends into Oregon and
occupies the Trout Creek and Oregon Canyon Mountain ranges.
The Holloway Fire, which occurred in 2012, burned 460,842 acres, much of which was in priority habitat
in both Nevada and Oregon. The fire burned significant portions of the Bilk Creek Mountains in Nevada
and the Trout Creek Mountains in Oregon. Much of the more highly suitable sage-grouse habitat in the
Montana Mountains was spared from the fire. In turn, the Montana Mountains likely now serves as a
source population that will help repatriate the Trout Creek and Bilk Creek Mountain ranges as they
recover from the Holloway Fire.
The dual importance of these resources to the State of Nevada and to the nation has led to consensus
opinion that the area should be carefully managed in a collaborative manner between the Federal and
State governments. Nevada strongly recommends that approximately 82,250 acres be designated as the
Lone Willow Pilot Project which will be excluded from the BLM Mineral Withdrawal Area and managed
as a special experimental stewardship project as allowed under the Public Rangelands Improvement Act
or similar existing authority. The purpose of the pilot project is to cooperatively manage the mineral and
wildlife resources on a case-by-case, site-scale basis that will incorporate valuable mitigation strategies
and requirements using the State Conservation Credit System and incorporating a strong local
rehabilitation/reclamation component with research opportunities. The Lone Willow Pilot Project will be
managed by a collaborative management group of professional geologists, wildlife biologists, range
ecologists, and reclamation specialists based on local scientific findings. The Management Group will
define and operate under a suite of guidelines which will be approved by the BLM, NDOW, and NDOM,
such as:


Advanced planning, data collection and analyses, and mitigation will occur prior to ground
disturbance in the pilot project area to fully incorporate the principles of avoid, minimize, and
mitigate the direct and indirect impacts of the proposed exploration and mine projects.



Mitigation alternatives will prioritize on-the-ground habitat restoration in the Lone Willow PMU.



Mineral exploration activity within the pilot project area will be limited to existing active claims
at the time of the final federal register notice of proposed withdrawal.

BLM Scoping Comments
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State of Nevada Office of the Governor

All exploration projects will be permitted in accordance with existing BLM Plan of Operation
procedures, including projects less than 5-acres in size.

6. Socio-Economic Analysis
The direct, indirect, and cumulative impacts to geology, mining, and exploration from mineral
withdrawal in the SFA were not analyzed in the LUPA FEIS or ROD. These impacts are complex and far
reaching to the local and state economies.


Socio-economic impact analyses are critical for compliance with NEPA and must be thoroughly
analyzed and disclosed in the Mineral Withdrawal EIS following academically approved methods
and scope recommended by Dr. Thomas R. Harris, UNR College of Business Center for Economic
Development (2015) (detailed in Attachment B) that at a minimum includes the following:
1. A study area should be developed that is agreed upon by the BLM and the State.
2. The IMPLAN model data should be validated and verified.
3. The production function for different mining sectors should be developed to be sure
they reflect the mining industry.
4. A Social Accounting Matrix should be developed and verified and validated.
5. A computable General Equilibrium model should be developed and scenarios as to land
withdrawal for GRSG should be developed and applied.
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Summary of Requests from the Nevada Association of Counties
Comments for the September 24, 2015 Notice in the Federal Register at 80 FR 57635 on the
Proposed Withdrawal of Sagebrush Focal Areas in Nevada and an Associated Application and
Environmental Impact Statement
Request I-A: That the BLM submit a notice that describes the mineral resources in the area. The BLM
should consult with the State of Nevada, Commission on Mineral Resources Nevada Division of Minerals
and the US Geological Survey. It would be helpful to preliminarily review and reference the materials
provided on the Division of Minerals website to provide this information, at:
http://minerals.nv.gov/home/features/Mineral,_Geothermal_and_Oil___Gas_Potential_Maps_of_Sagebr
ush_Focal_Areas_-_6/24/2015/.
Request I-B-1: That the BLM thoroughly explain and cite to scientific information describing how
the SFAs were designated.
Request I-B-2: That the BLM publish a Supplemental Environmental Impact Statement (“SEIS”)
for public notice and comment regarding the SFAs and new mapping information. This information
and public discussion at the Sagebrush Ecosystem Council meeting on December 11, 2015 makes
clear that the purpose and use of the maps require further analysis, discussion, and reconciliation to
ensure accurate and implementable Sage-Grouse protection measures. This also shows the need to
provide an SEIS and to halt the segregation and Withdrawal period until that analysis is completed.
Request I-B-3-(1): That the BLM work with the State Plan developers adopt the Coates 2015 map
as it was intended— to then ground-truth project areas and use the Conservation Credit System for
mitigation.
Request I-B-3-(2): That the BLM cite to the science and provide an explanation that supports the
SFA strongholds (other than the un-citable maps in the FWS Memo), and that the BLM and FWS
point to each contradiction highlighted above and explain how the decision to adopt the FWS
Memo strongholds is not arbitrary and capricious.

Request I-B-4: To look to alternative options to a withdrawal, specifically to provide at least

enough time to ensure the complete implementation of the State Plan. This might mean entering
into a Coordinated Agreement and MOU to work with the State to implement the Conservation
Credit Program. The Bi-State Action Plan is a prime example for how local, State, and federal
Agencies can work together. If mining and industry were to continue with mitigation measures, the
money could be used to fund habitat restoration resulting in a net conservation gain. This is not
possible if potential funders like mineral exploration and mining companies are no longer in
business.
Request I-A-C: To enter into a Cooperating Agreement with the State of Nevada to implement the
State Conservation Credit System similar to what was provided for the Barrick Gold and Newmont
Mining Corporations.

Request I-D: That the notice be revised to restate that water will be needed to fulfill the purpose of
the requested withdrawal action, as required by 43 CFR 2310.3-1 (c) (13). This remedy will allow the

public to more accurately comment on the water-related consequences of the withdrawal.
Request II-B-1: That the Agencies adopt the Purpose and Need as expressed in this section.
Request II-B-2: That the Agencies adopt at a minimum NACO’s Modified Alternative and
reconsider as the agency’s Preferred Alternative.
Request II-B-3: That the Agencies refer to the December 15, 2015 Memorandum from Thomas R.
Harris, Director of the Center for Economic Development at the University of Nevada, Reno titled
“Regional Economic Impact Modeling for Sage Grouse Studies” attached as “Appendix A” during
the Economic Impacts Analysis to analyze the short- and long-term impacts, as well as the direct
and indirect impacts of each alternative. The final costs should be factored into the Secretary’s
ultimate decision whether or not to accept the Application as proposed.
Request II-B-4: That the BLM clarify Valid Existing Rights and develop procedures for VER
elements that need clarification. This should include a public review and comment for each claim
subject to extinction.
Request II-B-5: NACO requests that the BLM pay special attention to local and State conservation
and land us plans and laws, and to highlight and explain inconsistencies with those plans. It will be
important to analyze the economic impacts to counties as a result of these inconsistencies.
Request II-B-6: That the BLM conduct the requested analyses, and include the additional issues
listed.

Summary of SFA Comments from the Nevada Association of Counties
Comments for the September 24, 2015 Notice in the Federal Register at 80 FR 57635 on the
Proposed Withdrawal of Sagebrush Focal Areas in Nevada and an Associated Application and
Environmental Impact Statement
I.

II.

Comments On The Proposed Withdrawal Publication/Petition Notice
A. Failure To Preliminarily Identify The Mineral Resources In The Area
B. Alternatives Are Available, And Agencies Lack Scientific And Procedural Support
For The Segregation Boundaries And Resulting Withdrawal
1. The Public Has Not Had A Meaningful Opportunity To Comment On
The Segregation Boundaries
2. New Science And Mapping Require That The BLM Re-Initiate The
Segregation And Notices, And Submit A Supplemental Environmental
Impact Statement
3. The Science Cited Does Not Support SFA Boundaries
i.
The FWS Memo Cites Only To Unpublished “Strongholds”
ii.
The COT Report Supports Only Localized, Not Widespread Risk Of
Mining In Sfas
iii.
The FWS Listing Decision Does Not Support SFA Boundaries
iv.
The State Plan Does Not Support The Sfas Or Withdrawals
v.
Biological Evaluations Within The Sfas Do Not Support SFA
Boundaries
4. There Are Available Alternatives To A Withdrawal
5. Existing Cooperative Agreements To Protect Greater Sage-Grouse In
Equally Valuable Habitat Proves A Cooperative Agreement Can
Adequately Constrain Nondiscretionary Uses Within Sfas
6. Water Rights Would Be Needed To Fulfill The Purpose Of The Requested
Withdrawal
Scoping Comments
A. Legal Requirements
B. Applying the Legal Standards
1. Purpose and Need
i.
The purpose of the proposed withdrawal of the Sagebrush Focal
Areas in Priority Habitat Management Areas is to protect the Greater
Sage-Grouse and its habitat from adverse effects of locatable mineral
exploration and mining subject to valid existing rights above and
beyond the protections outlined in the 2015 Amended Resource
Management Plan to achieve the greatest level of conservation in a
manner that leaves as many lands with mineral potential open for
mineral entry pursuant to FLPMA multiple use and sustained yield
mandates.
2. Reasonable Range of Alternatives
i.
No Action Alternative: The BLM must include an alternative of "no
action."75 In the context of land management planning, no action

means no change from the current management direction.76 Because
the 2015 ARMPA and the State Plan are in effect, this alternative
should contain the protections outlined in the 2015 Amended
Resource Management Plan and the State Plan.
ii.
Proposed Action: The BLM's Proposed Action is to withdraw the SF
As as outlined in the 2015 ARMPA. The BLM should reconsider this,
as discussed in Section I.
iii.
Suggested Alternative: NACO suggests that the BLM evaluate an
alternative to the Proposed Action that adopts a Modified Proposed
Action whereby withdrawals would occur only upon adaptive
management and ground-truthing on a project by project basis. The
SF A boundaries could be used as trigger for consultation for an on
the ground proposal which would warrant review for withdrawal.
This Alternative might also incorporate the State Conservation Credit
system within the SF As. This way, the Conservation Credit system is
an option for project proponents and funding will become available
to support on-the-ground conservation projects as defined by the
Sagebrush Ecosystem Council and associated Nevada State Planners.
If no credits exist, then a withdrawal would be warranted for that
area.
3. Economic Impacts Analysis
i.
December 15, 2015 Memorandum from Thomas R. Harris, Director
of the Center for Economic Development at the University of
Nevada, Reno titled "Regional Economic Impact Modeling for Sage
Grouse Studies"
4. Valid Existing Rights And Claims Validity Tests
5. Coordination With State And Local Governments
6. Environmental Consequences Under Each Alternative
i.
Air Quality/Climate
ii.
Cultural Resources
iii.
Mineral Resources
iv.
Public Health And Safety
v.
Socioeconomic Conditions
vi.
Water Resources
vii.
Special Status Species And Fish And Wildlife Resources
viii. Mitigation Of The Effects Of A Withdrawal From Public Lands
ix.
The BLM Should Also Add:
a. Takings Analysis
b. Agricultural Resources
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January 15, 2016
Colleen Sievers
Project Management, Bureau of Land Management
U.S. Department of the Interior
5665 Morgan Mill Rd.
Carson City, NV 89701
E-mail: Blm_nv_ccdowebmail@blm.gov
Tel: 775-885-6168
Fax: 775-885-6147
Re: Protest of the Significant Changes to the Proposed Plan as set forth in the
Nevada and California Greater Sage-Grouse Bi-State Distinct Population Segment
(BSSG) Forest Plan Amendment and Final Environmental Impact Statement (FEIS)
for the Carson City Field Office Consolidated Resource Management Plan and the
Tonopah Field Office Resource Management Plan Amendment, Nevada
Director Kornze, State Director Ruhs, and Forest Supervisor Dunkelberger:
https://www.federalregister.gov/articles/2015/11/13/2015-28876/opportunity-tocomment-on-changes-to-the-nevada-and-california-greater-sage-grouse-bi-state-distinct
As an inter-governmental organization, the Nevada Association of Counties (“NACO”)
hereby submits this Protest letter on the significant changes to the Greater Sage-grouse Bistate Distinct Population Segment Forest Plan Amendment (“Bi-State Land Management
Plan Amendments,” or “LUPA”) Final Environmental Impact Statement (“FEIS”) in
accordance with 43 C.F.R. § 4160.3(a).1 NACO represents all 17 of Nevada’s counties,
several statewide county associations called Affiliate Members, private industry
representatives called Associate Members and Government Partners, and statewide
associations related to county government. Generally, NACO supports the Protests and
concerns expressed by our affected member counties, including Lyon County, Esmeralda
County, Douglas County, and Mineral County, as well as the Protests written on behalf of
the State of Nevada and individuals who support full implementation of the Bi-State Action
Plan.
This Protest is a response to the Bureau of Land Management (BLM) Notice published in
the Federal Register at 80 FR 70253 on Friday, November 13, 2015. According to this
Notice, the clarification and changes include: (1) Identifying disturbance levels within BSSG
1

All materials cited herein, the majority of which are readily available online, are incorporated in full
by reference.
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habitat; (2) Adjusting buffers for tall structures near active or pending leks; (3) Adding a
restriction for new high-power transmission lines; and (4) Changing on-the-ground
management for habitat connectivity.
These additions are so similar to the additions placed in the Greater Sage Grouse Land
Management Plan Amendments that this seems an attempt to streamline two separate plans
with distinctive challenges and actors. The problem is twofold: First, that these new changes
only apply to land on the Nevada side of the PMU, and Second that the Bi-State Action Plan
functions under an MOU that grants the Bi-State Team cooperating authority to manage
private and federal land to address the unique challenges associated with the Bi-State
population. This level of coordinated authority was what elevated the Bi-State Team’s
decisions and precipitated the FWS decision that the Bi-State Plan was sufficient to protect
against the need for a listing for the Bi-State Sage Grouse.
I.

Overview and the Purpose and Need

“Without trust we don’t truly collaborate; we merely coordinate or, at best, cooperate. It
Is trust that transforms a group of people into a team.” Stephen M.R. Covey
We understand that these four significant changes originate from the public comments
provided to the USFS and from the FWS. NACO recognizes that the Agencies are, and
should be, encouraged to incorporate public comments and reduce duplicative studies
already performed by other Agencies. However, Agency actions must relate back to the
purpose and need for the Plan Amendments.2 These Plan Amendments are unique in
that the stated purpose and need of the project preordains that the Plans are being
amended specifically “To address the USFWS finding… the now ‘proposed threatened’
Endangered Species Act listing, and to support bi-state DPS population management
objectives within the states of Nevada and California.”3
It is problematic that these changes were not presented through the Bi-State Action Plan
process. All jurisdictional agencies and several interest groups signed the “landmark
agreement” for commitments to locally implement the Bi-State Action Plan: Past, Present, and
Future Actions for Conservation of the Greater Sage-Grouse Bi-State Distinct Population Segment,
Prepared for the Bi-State Executive Oversight Committee for Conservation of Greater SageGrouse by the Bi-State Technical Advisory Committee Nevada and California (March 15,
2012) (Bi-State Action Plan or BSAP). Signatories to the Bi-State Action Plan include the
U.S. Department of Agriculture, Bureau of Land Management, Fish and Wildlife Service,
Natural Resources Conservation Service, Nevada Department of Wildlife, California
Department of Fish and Wildlife, and the US Geological Survey.
The landmark agreement signified an unprecedented level of commitment and funding from
2
3

40 C.F.R. § 1502.13; City of Carmel-by-the-Sea v. United States DOT, 123 F.3d 1142, 1155 (9th Cir. 1997)
FEIS at 7-8.
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local, state, and federal stakeholders. The process to protect the BSS GDPS for the first time
represented a true joint local and federal effort to ensure implementation of the on-theground science and the measures necessary to preserve such a sensitive population. This
Plan “Recommended revisions and additions to federal agency regulatory mechanisms are
provided to promote consistency in evaluating and permitting discretionary actions in sagegrouse habitat in the Bi-State area.”4
These changes are not needed on a program-level because they reduce the flexibility
required by the Bi-State Team to implement conservation measures; especially where
these changes were already available to use as tools on a project-by-project basis. This
reduction in flexibility greatly impacts the ability for the Team and for counties to
develop critical projects related to the important fundamental services they provide.
Disturbance caps, tall structure restrictions, high-voltage transmission lines exclusions,
and new boundaries create de facto conflicts with the Bi-State Action Plan and county
planning where the Amendments as previously written do not. These conflicts cannot be
resolved once the Record of Decision (ROD) is signed because future projects and
activities must be consistent with the forest plan or RMP. 5
Finally, these changes only apply to lands within Nevada even where the State border
straddles population units. It is unclear why the exact same population in California does not
need these new regulations where those in Nevada do. The following summarizes NACO’s
big-picture concerns and asks:
I.
That these changes are outside the scope of the purpose of the document, which is
to provide regulatory assurances to prevent a listing under the Endangered Species Act. The
FWS in its final rule for Bi-State in April 2015 said the Bi-State Action Plan provided those
assurances.
II.
That the changes circumvent the established methodology and instead remove the
flexibility and limit the tools needed by the Bi-State Team to make local, on-the-ground
decisions about projects, which also interferes with county land use planning.
III.
That the changes remove the flexibility and limit the tools needed by the Bi-State
Team to make on-the-ground decisions about projects. This also impacts counties because
The authority to impose disturbance caps, change height requirements, and prevent high
power transmission lines already exists. It is not needed at the program-level when it can be
implemented on a project by project basis.
IV.
4
5

That there is not enough scientific support for the four changes or an explanation

Bi-State Action Plan at 2.
FEIS at 8.
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describing why they were needed, local input, how those changes will be implemented, or an
analysis for how those changes will impact Nevadans.
V.

The BLM Failed to Conduct a Cumulative Impacts Analysis.

What we are asking for:
1. To present these changes to the LAWG for collaborative reconsideration.
2. To create an exclusion for Counties where County-based functions are concerned.
3. To pay special attention to local and State conservation and land use plans and laws,
and to highlight and explain inconsistencies with each.
4. To provide enough information so that we know how these changes are supported
and how they will impact us.
5. To permit the Local Area Working Group to override regulatory requirements for
Bi-State projects, or to allow them to be arbitrators for projects that might conflict
with the plan but are important (in addition to the exclusions for Counties).
II.
That these changes are outside the scope of the purpose of the document,
which is to provide regulatory assurances to prevent a listing under the Endangered
Species Act. The FWS in its final rule for Bi-State in April 2015 states the Bi-State
Action Plan provides those assurances.
These changes fall outside the scope of the adopted purpose and need, and substantially
undermine the effectiveness of the locally-driven Bi-State Plan. The Plan Amendments
should reflect FWSs published listing findings and incorporate and fortify the Bi-State
Action Plan as imagined by the FWS. It is problematic for NACO that instead these changes
were introduced without Bi-State Team review, and that the sources and reasoning for these
changes remains a mystery. This is especially true where the Counties, State, and even the
FWS envisioned that the Bi-State Action Plan should set the methodologies for scientific
and technical information with respect to the Bi-State DPS planning area. This leads to the
conclusion that there exists a failure to support and explain changes that fundamentally alter
the nature of the plans as previously anticipated.
In City of Carmel-by-the-Sea, the court explains that “Project alternatives derive from an
Environmental Impact Statement's ‘Purpose and Need’ section, which briefly defines ‘the
underlying purpose and need to which the agency is responding in proposing the alternatives
including the proposed action.’ 40 C.F.R. § 1502.13.”6 Thus, “The stated goal of a project
necessarily dictates the range of "reasonable" alternatives” and the conclusions that stem
from those alternatives.7
6
7

City of Carmel-by-the-Sea v. United States DOT, 123 F.3d 1142, 1155 (9th Cir. 1997)
City of Carmel-by-the-Sea v. United States DOT, 123 F.3d 1142, 1155 (9th Cir. 1997)
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While the purpose and need was to work closely with the FWS to develop regulatory
assurances to avoid a listing, that decision was already made prior to this latest FEIS. It is
important to remember that FWS does not have jurisdiction over any non-migratory species
not on the endangered species list. This means the FWS April 23, 2015 finding ends the
FWS jurisdiction and involvement in this process.
On April 23, 2015 the FWS withdrew the Bi-State DPS as a proposed threatened species
under the Endangered Species Act (ESA).8 The FWS cites directly to the Bi-State Action
Plan to support the decision:
“Based on our analyses of the potential threats to the species, and our consideration of partially
completed, ongoing, and future conservation efforts (as outlined in the Policy for Evaluation of
Conservation Efforts When Making Listing Decisions (PECE) section of this document), we have
determined that the bi-State DPS should not be listed as a threatened species. Specifically, we
have determined that conservation efforts (as outlined in the BSAP, Agency commitment
letters, and our detailed PECE analysis…, as well as the TAC comprehensive project
database) will continue to be implemented because (to date) we have a documented track record
of active participation and implementation by the signatory agencies, and commitments to continue
implementation into the future.”9

The FWS goes even further, citing to the Bi-State Action Plan methods as exemplary to
determine what is most beneficial to the species on a project-by-project basis:
“Agencies have committed to remain participants in the BSAP and continue conservation of the DPS
and its habitat. Additionally, the BSAP has sufficient methods for determining the type and
location of the most beneficial conservation actions to be implemented, including continued
development of new population and threats information in the future that will guide conservation
efforts.”10

The FWS therefore concludes, “As a result of these actions, this document withdraws
the proposed rule as published on October 28, 2013 (78 FR 64358).”11
The Bi-State Action Plan
The agreement comes with commitment and funding from local, state, federal, and
interested stakeholders. The use of the Executive Oversight Committee (“EOC”)12, the
Technical Advisory Committee (“TAC”)13, and Local Area Working Group (“LAWG”)14
This is different from the the Greater Sage-Grouse findings which do rely on the Land Management Plans
and does not withdraw the proposed rule as published for both species on October 28, 2013 (78 FR 64358).
12-Month Finding on a Petition to List Greater Sage-Grouse (Centrocercus urophasianus) as an Endangered or Threatened
Species; Proposed Rule, 80 FR 59858 (October 2, 2015).
9 80 FR 22829, April 23, 2015.
10 80 FR 22829, April 23, 2015.
11 80 FR 22829, April 23, 2015.
12 Members
8

13
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(together, “Bi-State Team”) are key to long-term success, as the Plan Amendments only
work as developed with LAWG and TAC input. 15 The commitment by USFS, BLM,
USFWS, the State of Nevada and California was cemented with signatures confirming that
“We, the undersigned, members of the Executive Oversight committee for Conservation of
the Bi-State sage-grouse DPS, have reviewed and concur with this Action Plan for
conservation of the Bi-State sage-grouse Distinct Population Segment:”
Ren Lohoefeher, R8 Regional Director, US Fish and Wildlife Service Pacific Southwest Region
Ted Koch, Nevada State Director, US Fish and Wildlife Service
Ed Armenta, Forest supervisor Inyo National Forest, US Forest Service
Bill Dunkelberger, Forest Supervisor Humboldt-Toiyabe National Forest, US Forest Service
Amy L. Lueders, Nevada State Director, Bureau of Land Management
James G. Kenna, California State Director, Bureau of Land Management
Bruce Peterson, Nevada State Conservationist, Natural Resources Conservation Service
Tony Wasley, Director, Nevada Department of Wildlife
Charles H. Bonham, Director, California Department of Fish and Game
Keith Miles, Western Ecological Research Center Acting Director, US Geological Survey16

The EOC consists of the Directors of State and Federal land resource agencies in Nevada
and California with regulatory in the Bi-State DPS area. The purpose of the EOC according
to the signed MOU (2012) is to “provide a framework to facilitate interagency cooperation
among the parties that will ensure a consistent and coordinated multi-jurisdictional effort to
conserve greater sage-grouse populations and habitats based on population and habitat
conservation goals rather than land ownership or jurisdictional boundaries.” The ultimate
commitment by USFS, BLM, USFWS, the State of Nevada and California was cemented
with signatures confirming that “We, the undersigned, members of the Executive Oversight
committee for Conservation of the Bi-State sage-grouse DPS, have reviewed and concur
with this Action Plan for conservation of the Bi-State sage-grouse Distinct Population
Segment.”17
Next, the TAC is responsible for providing technical expertise and guidance, and identifying
and prioritizing actions necessary for conservation of the Bi-State DPS sage-grouse. The
TAC conservation recommendations are presented in the Bi-State Plan. The Technical Team
is best positioned to help determine where and how to implement conservation measures.
The final component, the LAWG “was formed under the guidance of the Governor’s Team
and includes “biologists from the BLM, USFS, Natural Resources Conservation Service,
NDOW, CDFW, Department Of Defense, private property owners, and other key
stakeholders such as Nevada Division of Forestry, California State Parks, University of
Nevada Cooperative Extension, Nevada Wildlife Federation, USGS, Washoe Tribe of
14
15

16
17

Bi-State Action Plan at 2.

Bi-State Action Plan at iv (March 15, 2012)
Bi-State Action Plan at iv (March 15, 2012)
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California and Nevada, and the LADWP.”18
III.
That the changes circumvent the established methodology and instead
remove the flexibility and limit the tools needed by the Bi-State Team to make local,
on-the-ground decisions about projects, which also interferes with county land use
planning.
Categorical exclusions, disturbance caps, buffers, and expanded habitat boundaries are tools
already available at the Bi-State Team’s disposal. Deciding at the program level to exclude or
cap activity conflicts with the flexible Bi-State Plan as it was meant to be applied: on a
localized or project-level basis using adaptive management and monitoring. The Bi-State
Action Plan “Recommended revisions and additions to federal agency regulatory
mechanisms… provided to promote consistency in evaluating and permitting discretionary
actions in sage-grouse habitat in the Bi-State area.”19
The counties are part of the Bi-State Action Team and help drive needed conservation
efforts. As part of this effort, the counties believed their interests were appropriately
addressed. These new changes create conflicts with fundamental county needs and land use
authority.
While these severely restrictive measures might for some seem to better protect the Bi-state
species and its habitat, they instead greatly reduce the Bi-State Team’s discretionary authority
and therefore the ability to implement measures using adaptive management, monitoring,
and mitigation across Bi-State Habitat. These changes also reduce the ability for counties to
provide fundamental infrastructure, even in locations that would better serve the Bi-State
Sage Grouse working closely with the Bi-State Team. For example, disturbance caps, height
requirements, and high voltage restrictions might mean that a much needed project best
suited for co-location is no longer allowed because it creates a regulatory trap for decisionmakers working to benefit the sage grouse and the people who live in the area.
A. The Changes Are Inconsistent with Chosen Scientific Methodology
The BLM upon signature agreed to the methods of the Bi-State Action Plan, and the FWS
determined these methods provide adequate regulatory certainty to protect the Bi-State Sage
Grouse. Yet the BLM has failed to follow the chosen methods and technology, which
undermines public understanding. According to the National Environmental Protection Act
(NEPA), “an agency must be permitted discretion in relying on the reasonable opinion of its
own qualified experts,” and must also ensure that the levels of accuracy and precision are
consistent with the methods and technology used.20 These changes circumvented the
collaborative process and undermine what we believed was a commitment to the Bi-State
Bi-State Action Plan at 1.
Bi-State Action Plan at 2.
20 40 CFR 1502.16 and 40 CFR 1502.24.
18
19
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Action Plan, including the methods and technologies as described by the Bi-State Plan and
the PECE Report. The Local Area Working Group never saw these proposed changes, and
therefore never had a chance to determine to what extent they might conflict with Bi-State
Action Team efforts. Even if there is no legal violation, the violation is trust-based and far
more damaging.
These changes are inconsistent with the scientific methodology as defined by agreement in
the adopted Bi-State Plan. In its findings the FWS cited to the Bi-State Action Plan methods
as exemplary to determine what is most beneficial to the species on a project-by-project
basis, that “the BSAP has sufficient methods for determining the type and location of
the most beneficial conservation actions to be implemented, including continued
development of new population and threats information in the future that will guide
conservation efforts.”21 Because the purpose and need is to work with partners to avoid a
listing, the listing decision guides the methodology. This methodology says specifically that
the Bi-State Team should choose the location of the most beneficial conservation actions.
This could conflict, for example, with disturbance cap requirements if the conservation
action causes short-term disturbance. Alternatively, the Bi-State Team might decide that a
project is better suited for an area with more disturbance, rather than placing that project in
another area with less disturbance.
The Bi-State Action Plan was conceived as a “living document” that will be updated at a
minimum of every three years with monitoring, inventory, and research results. Together,
the Bi-State Team and Plan “lays out a comprehensive framework of administrative actions,
regulatory mechanisms, habitat improvement treatments, monitoring, and research actions in
a science-based adaptive management approach.”22 Annual work plans for resource agencies
will be prepared separately and coordinated through the EOC based on recommendations
from the Bi-State TAC and LAWG, consistent with the Bi-State Action Plan. 23
The Action Plan incorporates a strategic, science-based adaptive management approach for
future project planning based on development of a Conservation Planning Tool (CPT) for
evaluation of the effectiveness of completed actions and updated analyses of specific risks to
each life stage of the population. The tool is essentially a cost-benefit analysis for treatments
for habitat improvement projects:
The overarching principle of the Bi-State Action Plan depends on development of the Conservation
Planning Tool (CPT) for science-based evaluation of the effectiveness of completed actions,
quantifying population vital rates, confirming population risk assumptions, validating seasonal use
areas and habitat maps, and identifying priority locations for improving habitat connectivity
and expanding available use areas to reduce habitat-based risks. (Details of the CPT are
included in Section 6.5). Recommended revisions and additions to federal agency regulatory
mechanisms are provided to promote consistency in evaluating and permitting discretionary actions in
21

80 FR 22829, April 23, 2015.

Bi-State Action Plan at 2.
23 Bi-State Action Plan at 2.
22
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sage-grouse habitat in the Bi-State area.”24

Shortly following the announcement that conservation efforts would be carried out through
the Bi-State Action Plan, which “mark[ed] the single largest sage grouse restoration
commitment in history and provides for full implementation of the plan,”25 Secretary of the
Interior Sally Jewell
“applaud[ed] the NRCS, USFS and the BLM for their very significant commitments,
which will help provide certainty that important conservation actions in key areas
of the bird's habitat will continue to be implemented. Together, we can make
our landscapes work for both agriculture and the bi-state sage-grouse,” and
that the Department of the Interior "made it a high priority to engage in

voluntary partnership with ranchers, farmers and other landowners to
conserve the wildlife and habitat that are so important to our heritage and
way of life.” Tom Vilsack continues, "Through action such as this, along with the
support of our partners, we can help secure this species' future and maintain our
vibrant western economies.”26

Despite the BLM’s signed commitments to the Bi-State Action Plan, these changes have not
been reviewed by the TAC or the LAWG, and are therefore not scientifically supported as
envisioned by the Bi-State Plan or FWS and do not fulfill the purpose and need of the EIS.
Thus, each deviation constitutes a violation of the Agreement, fails to use the Best Available
Science as defined by the Bi-State Plan, and falls outside of the scope of the EIS, which is
predicated upon the Bi-State Action Plan’s implementation.
Request II: That the BLM follow the methodology as defined by the Bi-State Plan, and the
LAWG and TAC be given a review timeline for these changes to decide whether and to
what extent they should be adopted as part of the Bi-State Action Plan.
Request III-3: To permit the Local Area Working Group to override regulatory
requirements for Bi-State Team approved projects, or to allow them to be arbitrators for
projects that might conflict with the plan but are important.
B. The Changes Conflict with County Planning Efforts
This reduction in flexibility also creates a conflict with county land use planning decisions.
Where these tools also provided flexibility for counties to construct projects for land use
planning efforts, now exclusions will make it difficult or impossible to construct needed
infrastructure. Because this conflict did not exist prior to these changes, there was no need
to discuss the issue.
24
25

Bi-State Action Plan at 2.
Sage Grouse Champions: Bi-State Local Area Working Group, Sage Grouse Initiative (July 21, 2014).
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USDA Announces Landmark Commitment to Improve Sage-Grouse Habitat: Nevada-California
Ranchers to Benefit, USDA Release No. 0129.14 (June 20, 2014).
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During land use planning, the BLM must “coordinate … with the land use planning and
management programs of the States and local governments within which lands are located.”
These plans include, “the statewide outdoor recreation plans … considering the policies of
approved State and tribal land resource management programs….the Secretary shall… keep
apprised of State, local, and tribal land use plans; assure that consideration is given to those State,
local, and tribal plans that are germane in the development of land use plans for public lands;
assist in resolving, to the extent practical, inconsistencies between Federal and non- Federal
Government plans, and shall provide for meaningful public involvement of State and local
government officials, both elected and appointed, in the development of land use programs, land
use regulations, and land use decisions for public lands, including early public notice of proposed
decisions which may have a significant impact on non-Federal lands.” 27

If the BLM determines that provisions of land use plans or ordinances are not “consistent
with the laws governing the administration of public lands,” then NACO asks for a
description of the differences and an explanation for why these differences or
inconsistencies should not be resolved.
County Plans include, but may not be limited to the following:
Esmeralda County Master Plan, 12-7-2011
Esmeralda County Water Resource Plan 6-5-12
Esmeralda County Public Lands Policy Plan 2013
Lyon County Comprehensive Master Plan 12-23-2010
Lyon County Public Lands Policy
Carson City Master Plan, April 6, 2006
Douglas County, Nevada Master Plan 2011 Update Adopted March 1, 2012

Request III-1: To create an exclusion for counties to construct important county projects.
Request III-2: To pay special attention to local and State conservation and land use plans
and laws, and to highlight and explain inconsistencies with each.
IV.
That there is not enough scientific support for the four changes or an
explanation describing why they were needed, local input, how those changes will be
implemented, or an analysis for how those changes will impact Nevadans.
The Bi-State Action Plan adequately addresses all verified threats and connectivity habitat as
evidenced by the “not warranted” finding. These changes are not supported by local science
or planning, and were made on top of and outside of the local planning process. The Notice
reasons that these changes “were made in response to issues raised during the protest period

27

43 U.S.C. 1712(a)(9) (FLPMA § 202(a)(9))
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and based on additional policy discussions.28
Even if it is legally permissible to deviate so greatly from the Bi-State Action Plan as
adopted, the conclusions that precipitated these changes are not supported by analysis or
data as required by NEPA.29 Agencies must follow the National Environmental Policy Act
(NEPA), 42 U.S.C.S. § 4321 et seq., which was created to ensure that federal agencies take a
“hard look” at the environmental consequences of their decisions.30 This is to ensure that the
agencies effectuate the need for the action using informed judgment.31 NEPA does not
permit an agency to rely on the conclusions and opinions without providing both supporting
analysis and data. The EIS “shall identify any methodologies used and shall make explicit
reference by footnote to the scientific and other sources relied upon for conclusions in the
statement. An agency may place discussion of methodology in an appendix.”32 An agency
must also evaluate and disclose credible scientific evidence that contra-indicates a proposed
action.33 This is the standard even when those conclusions come from another Agency’s
analysis or from Protest Letters.34
There are four broad underlying concerns associated with each significant change. First, it is
unclear how and why the disturbance caps will be implemented yet it is clear that they
conflict with measures in the FEIS and will reduce needed flexibility for the Bi-State Team
to determine on a project-by-project basis whether a proposed project should be (1) colocated where already disturbed land may be double-purposed, and to avoid (2) encouraging
disturbance where there is and should remain none. Second, the need to adjust buffers for
tall structures lacks any support, as excluding tall structures is the most restrictive alternative
used to reduce predation, a threat which is not analyzed or raised as an issue in the Bi-State
Action Plan or FEIS. Third, creating an exclusion for high-power transmission lines is an
unnecessary limitation as the Bi-State Team has standing authority to reject a project, or to
design common-sense actions crafted to conserve the species or to accommodate public
safety needs that might otherwise be excluded. Finally, it is a violation of local trust and
NEPA that there is no definition, study, or other support to assert that additional connective
habitat was necessary or that these new “connective habitat” boundaries are scientifically
supported. As the Bi-State Plan already incorporated and labeled connective habitat as
Priority Habitat, the lack of scientific information or support for new connective habitat
boundaries makes it very difficult to provide meaningful comment on this issue.
28
29

80 FR Page 70254
40 C.F.R. § 1502.9(b).

City of Carmel-By-The Sea v. United States DOT, Civ. No. 92-20002 SW, 1998 U.S. Dist. LEXIS 21441, at *17-18
(N.D. Cal. July 22, 1998)
31 City of Carmel-By-The Sea v. United States DOT, Civ. No. 92-20002 SW, 1998 U.S. Dist. LEXIS 21441, at *17-18
(N.D. Cal. July 22, 1998)
32 40 C.F.R. § 1502.24. Ohio Valley Trail Riders v. Worthington, 111 F. Supp. 2d 878, 2000 U.S. Dist. LEXIS
13394 (ED Ky July 10, 2000).
30

33
34

40 C.F.R. § 1502.9(b).

40 C.F.R. § 1502.24.
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(1) Identifying disturbance levels within BSSG habitat
According to the Notice, “The proposed change with respect to habitat disturbance sets a
“total anthropogenic disturbance of no more than 3 percent of the total BSSG habitat on
Federal lands within the Bodie Mountain/Grant, Desert Creek/Fales, and White Mountains
population management unit boundaries (C-Wild-S-04),” and a “total anthropogenic
disturbance of no more than 1.5 percent of the total BSSG habitat on Federal lands within
the Pine Nut Mountains population management unit (PMU) boundaries (C-Wild-S-05), due
to higher presence of risk factors in the PMU as analyzed under Final EIS Alternative C.”35
Habitat availability can be assessed at the landscape scale without imposing disturbance caps
that would interfere with the Bi-State Action Plan process. The Notice states “Concerns
were raised by the public that the BLM action was not adequate to protect BSSG and its
habitat. Disturbance levels identified in the Final EIS will require site-specific project
mitigation to insure no unmitigated net loss of habitat. This requires assessing habitat
availability at the landscape scale.”36
Though well-meaning, disturbance caps provide the perverse incentive to disturb areas that
have not been disturbed. For example, an area with existing disturbance is better suited for
co-location, but the disturbance cap would prohibit a project where the preferred location
would exceed the percentage of disturbance. Instead, the project would only be approved in
an area with no disturbance. The resulting project would be placed in an area less well suited
for both the builder and the Bi-State Sage Grouse.
The FEIS does not provide enough information to inform the public how disturbance is
defined and will be implemented. The FEIS does not cite to science or explain the activities
that would trigger the disturbance caps. Realistically, depending on the time of year and
habitat, a herd of cows walking across a field could invoke the disturbance cap. The BLM
must define what does and does not constitute a disturbance and how that disturbance will
be calculated: treatments to improve habitat, recreation facilities (e.g., campgrounds, day use
areas, scenic pullouts, trailheads, etc.), fire, activity on private land, wild horse and burros,
and travel are all important factors that should be further analyzed.
If activity on private land triggers a disturbance, then this might confine grazing to private
land which would concentrate the impacts to private land. This is a backdoor regulation of
private property because it changes how private landowners are allowed to act. If activity on
private property is used to measure disturbance levels, then this will create an increased
impact.

35
36

80 CFR 70253
[80 CFR Page 70254]
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It is critical how the BLM defines ecological site goals. This goes back to the baseline
conditions of the habitat area used for defining disturbance levels. There is not enough
information in the FEIS to determine where the calculation begins: Is the disturbance cap
calculated by the desired habitat conditions, or by the actual condition of the land? Knowing
that the habitat value varies, who will measure the ecological value of each site? How will the
BLM ensure that the desired objectives for each ecological site are achievable? Can local
partners help meet these objectives? Again, the Bi-State Team already measures the
ecological value of the sites to choose the best areas for conservation. This Team consists of
wildlife biologists and rangeland scientists who are qualified to make these determinations
free from program level disturbance cap requirements.
Ground-truthing must be a tool that remains available for attainment levels on a given site.
While the Coates map relied upon in the Bi-State LMP is a model-level map, on a project
level the baseline sets a level of feasibility. To truly understand BSSG habitat and the relative
impacts on a parcel-to-parcel basis, BSSG habitat must be ground-truthed prior to
determining disturbance levels. To do this, ecological sites must be assessed through NRCS,
and range land scientists must be used to interpret biological information.
While biologists can identify habitat, the ecological site analysis is a range specialist’s job. For
example, as NRCS performs soil surveys, they map soils in the field to develop a plant
community appropriate for those soils. It is only once the soil survey and ecological site is
established using local scientists and information that the management objectives of the site
can be determined. If there is a potential for 40% sage brush, and we want more grass, then
a range scientist might say to do some treatments, which are land disturbing.
The disturbance cap requirements create extreme uncertainty for ranchers. The only
guarantee a rancher has is an allotment management plan. A rancher with priority habitat on
an allotment must ask the agency if they have habitat, where it is, and compare that with the
grazing plan to determine early on where they might encounter conflicts.
If grazing is greatly reduced because of these disturbance caps, then the BLM must also
analyze impacts to vernal pools. Ranching and Sage-grouse habitat are known to have a
symbiotic relationship, especially with respect to vernal pools
Looking at Table 2-2, it seems that the BLM has adopted what WAWFA provided plus
more. To effectively restore Bi-State Sage Grouse habitat, the BLM must use local science
and State of Nevada Monitoring Guidelines that they helped to develop. This Table 2-2
should be used as a guideline, but should not be used as objectives, which change depending
upon the ecological site. In an arid state like Nevada, Table 2-2 may never be achieved on
many sites.
The BLM must also analyze the effects of wild horses, must assess the economic impact to
counties from the implementation of the proposed action, and must also analyze regulatory
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takings as a result of the disturbance caps.
(2) Adjusting buffers for tall structures near active or pending leks; and (3) Adding a
restriction for new high-power transmission lines
As part of the protest process, the BLM is making changes in response to issues raised
during the protest period and based on additional policy discussions and was analyzed under
Alternative C in the EIS. “found that it should have identified the buffer distance for tall
structures as 4 miles from active or pending leks. This is consistent with management
prescriptions proposed by the USFS. Specifically, the BLM proposes to adopt the action
from Alternative C which states that tall structures, which could serve as predator perches,
will not be authorized within 4 miles of an active or pending lek (C-LUSU-S-04). The 4-mile
lek buffer accords with other prescriptions of surface disturbance in sage-grouse habitat and
is consistent with best science available.” The BLM is also “designating exclusion areas for
new high-power (>=120kV) transmission lines in BSSG habitat. Specifically, new highpower (>=120kV) transmission line corridors, rights-of-way, facilities, or construction
areas in habitat (outside of existing corridors) will not be authorized (C-Min-S-09).”
These changes, again, are not needed. The FWS did not find predation to be a driving factor
for Bi-State DPS populations, but instead found that the “the impact is thought to be
relatively low and localized at this time compared to other threats” with respect to factor §
424.11(c)(C) “Disease and Predation,” or “disease (West Nile virus) and predation facilitated
by fences, powerlines, and roads, are threats in the Bi-State area.” Thus, the action of
excluding any structure above 8 feet to address the sole localized threat of predation seems
disproportionate to what’s stated in the agency’s planning documents.
Further, under ESA § 424.11(c)(A) “Present or Threatened Destruction, Modification, or
Curtailment of Habitat or Range,” urbanization, infrastructure (fences, powerlines, and
roads), mining, energy development, grazing, invasive and exotic species, pinyon-juniper
encroachment, recreation, wildfire, and the likely effects of climate change were the major
threats to current and future destruction, modification, or curtailment of habitat in the BiState area. FWS acknowledged that individually, any one of these threats appears unlikely to
severely affect persistence across the entire Bi-State DPS. Cumulatively, however, these
threats interact in such a way as to fragment and isolate populations.
The main concern for FWS prior to the release of the Bi-State Plan was that existing
regulatory mechanisms, § 424.11(c)(C), are “ineffective at ameliorating habitat-based threats
and may not be able to address certain threats such as disease, drought, and fire.” As of
2010, the finding stated that “existing regulatory mechanisms appear to be implemented in a
manner that is inconsistent with life history requirements, reaction to disturbances, and
currently understood conservation needs.”
Even though the threat was low, the Bi-State Action Plan still addressed predation on sage-
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grouse, stating “it has not been quantified in the Bi-State area but ravens have been found to
contribute to nest destruction. Pinyon and juniper removal and transmission line removal in
sage-grouse habitat reduces predation risks by removing avian predator perches in sagebrush
habitat.” The Bi-State Action Plan has focused on conservation easements, fence removal
and modification, seasonal and permanent road closures during the sage-grouse breeding and
nesting seasons, managed livestock grazing permits, wild horse gathers, weed treatment,
rangeland treatment to remove pinyon juniper trees and reestablish sagebrush habitat, fuel
reduction progress, and meadow habitat condition improvements. This addresses threats
cumulatively so that they do not fragment and isolate populations.
Raven control could be managed by permit in the Nevada portion of the Bi-State area if it is
determined to be warranted by FWS. The Nevada Department of Wildlife (NDOW)
currently holds a Federal Migratory Bird Depredation Permit that allows take of up to 2,000
common ravens for the protection of sage-grouse and other game bird species. Under the
conditions of the permit, lethal take is not to be the primary means of control. Active hazing,
harassment or other non-lethal techniques such as natural habitat improvement and
modifications of anthropogenic artificial habitat provisions (such as transmission lines and
landfills) must continue in conjunction with any lethal take of migratory birds. Other
administrative stipulations in the permit include an annual report to the FWS Migratory Bird
Permit Office identifying the county in which birds were taken, and a specific description of
the damage or other interests harmed over the past year, and an estimate of economic loss
suffered.
The BLM has not consulted with impacted counties to review land use plans and work with
the counties to develop alternative locations for projects that are no longer permitted
pursuant to these new changes. The BLM has additionally failed to provide an economics
impacts analysis with respect to: renewable impact energy corridors, and impacts to ravens
and other protected predators, GHG emissions impacts for re-routing a project around a lek
through undisturbed habitat, and access to power for low income communities. The BLM
should also address alternatives that do not create these high-cost restrictions. For example,
anti-perch devices. The BLM must also conduct a takings analysis for rendering potential
development economically prohibitive. See Exhibit 2.
These restrictions are likely to prevent common sense actions already authorized by the BiState Team. It does not make sense that the BLM would limit its own discretion for an issue
that requires a permit anyway. These measures come at a high cost for little conservation
gain where the Bi-State Action Plan already imposes restrictions per project.
(4) Changing on-the-ground management for habitat connectivity
Finally, “The BLM is clarifying language from Alternative C to provide for management
of connectivity habitat. The BSSG landscape is fragmented by areas of agriculture and
urbanization, as well as areas of naturally occurring and encroaching pinyon-juniper
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vegetation. Sage-grouse habitats within and between PMU are often separated by stretches
of unsuitable areas that may inhibit sage-grouse movements across the landscape. Alternative
C provides a limited amount of management direction to maintain or enhance suitability of
connective area. Alternative C includes a goal about habitat and movement and an objective
of improving degraded habitat, including areas with conifer encroachment (i.e., pinyonjuniper). Actions and Best Management Practices relating to connectivity apply primarily to
mineral uses. Alternative C states that where valid existing rights exist, in connective habitat
areas, vegetation characteristics suitable to sage-grouse should be maintained to the extent
technically feasible (C-Min-S-01). In addition, Alternative C provides additional direction not
specific to connectivity which states, ``Vegetation treatments and post-disturbance
restoration should seed and/or transplant sagebrush to restore large patches of sagebrush
cover and connect existing patches'' (C-Wild-S-02). Given the fragmented nature of the bistate landscape and the level of apparent isolation of subpopulations, additional management
direction for connective habitat area is necessary to facilitate sage-grouse movement, reduce
isolation, and increase genetic interchange between subpopulations. This change is being
made in response to policy discussions.”
This “connective habitat” is not needed because the Bi-State Plan maps already include
connective habitat. When considering connective habitat, the Bi-State Plan worked with Pete
Coates’s methods and the CPT to develop a map that included connective habitat which was
labeled as priority habitat.
In fact, “The overarching principle of the Bi-State Action Plan depends on development of
the Conservation Planning Tool (CPT) for science-based evaluation of the effectiveness of
completed actions, quantifying population vital rates, confirming population risk
assumptions, validating seasonal use areas and habitat maps, and identifying priority
locations for improving habitat connectivity and expanding available use areas to reduce
habitat-based risks.”37 Further, the Bi-State Plan focuses “on protecting continuous blocks of
unfragmented habitat, restoring historic habitat that has been impacted by pinyon-juniper
encroachment and wildfire, reestablishing habitat connectivity, and securing permanent
habitat conservation of important private lands.”38
Between the DEIS and FEIS, somebody mapped connective habitat which added hundreds
of acres of habitat to the map. Nobody knows how that happened, how it was added, or
who added it. It appears as if it were drawn in at random. These changes should go through
the Bi-State Team. Until we have access to scientific reports and an explanation for why
these changes were needed, our comment is there is no such thing as connective habitat.
The BLM must define “habitat connectivity.” If the land is not priority habitat, then making
the connection will not be helpful. This regulation will impact the economy and recreation
37
38

Bi-State Action Plan at 2.
Bi-State Action Plan at ii.
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access. The BLM must provide an economic impacts analysis for how this change will
impact counties, and recreation access.
Request IV-1: To provide enough information so that the public understands how these
changes are supported and how they will impact us.
Request IV-2: These four significant changes should be fully evaluated by the Technical
Advisory Committee and the Local Area Working Group for recommendation to the
Executive Oversight Committee. This way, the LAWG and TAC can decide collaboratively
whether these are in fact measures that can be implemented consistently and effectively
given local information.
IV.

Failure to Conduct a Cumulative Impacts Analysis

The FEIS also fails to perform a cost-benefit or cumulative impacts analysis for these new
changes. All that is changed is the conclusions, but no additional support or analysis for their
cost or alternatives. NEPA also requires that an EIS consider the “cumulative impact” of an
action, which is “the impact on the environment which results from the incremental impact
of the action when added to other past, present, and reasonably foreseeable future actions
regardless of what agency or person undertakes such other actions. Cumulative impacts can
result from individually minor but collectively significant actions taking place over a period
of time.39 Even though the adopted components were analyzed as part of their respective
alternatives in the earlier draft EISs, the chosen components have not been analyzed
together, along with their cumulative impacts, as one final chosen project.
Request V: That the BLM perform a Cumulative Impacts Analysis using the final chosen
actions.
V.

Conclusion

Thank you for your time and consideration of this Protest letter. Nevada’s counties are
crucial stakeholders that will be significantly affected by this change in policy. We remain
committed continuing to assist with the implementation of conservation measures, and
understand the importance of working to preserve Bi-State Sage-Grouse habitat and
populations.
Respectfully,
Jeff Fontaine
Executive Director, Nevada Association of Counties
City of Carmel-By-The Sea v. United States DOT, Civ. No. 92-20002 SW, 1998 U.S. Dist. LEXIS 21441, at *17-18
(N.D. Cal. July 22, 1998)
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